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RICHARD F. MITCHELL 














Commissioner Mitchell, New Member of the Inter- 
state Commerce Commission. 


On January 8, 1947, Hon. Richard F. Mitchell, of Fort Dodge, 
Iowa, was nominated by President Truman as a member of the Inter- 
state Commerce Commission to fill the vacancy caused by the death of 
the late Commissioner Claude R. Porter. On January 27, Judge Mitchell’s 
nomination was confirmed by the Senate and on February 3, he took 
the oath of office. 

Commissioner Mitchell was born at Fort Dodge on October 11, 1889. 
He attended the University of Iowa and there received an A.B. degree 
in 1912, and an L.L.B. degree in 1913. He practiced law in Fort Dodge 
until 1932 when he was elected to the Supreme Court of Iowa. He be- 
eame Chief Justice of that Court in 1934, and served in that capacity 
until 1939, when he resumed the practice of law at Fort Dodge. 

He served in the United States Army Air Service during World 
War I. He is married and has two daughters. 

The Practitioners Association is particularly interested in this ap- 
pointment because of the importance of adding to the membership of 
the Commission at this critical time a capable member able and willing 
to discharge the difficult and important tasks with which this agency is 
entrusted by law. The Association is also interested because Judge 
Mitchell was on the panel of names submitted on its behalf to President 
Truman on December 31, 1946. 

Coming from Iowa, Commissioner Mitchell will naturally be com- 
pared to the late Commissioner Porter and the late Commissioner Clark, 
both of whom were appointed from that state. He will probably find 
much to learn from their examples of distinguished service on the Com- 
mission. 

Commissioner Mitchell has before him a great opportunity for 
thoughtful study and consideration of the important transportation 
problems, presented in the post-war period. The Commission’s work 
now more than ever calls for a high order of ability. In conforming 
to the ultimate statutory standard of public interest, the times call for 
qualities of statemanship, broad vision, courageous action, and ability to 
withstand public criticism. The duties of a commissioner are a constant 
challenge. 

The Association extends to Commissioner Mitchell its best wishes 
for a long and distinguished career as a member of the Interstate Com- 
merce Commission. 


Proposed Legislation Imperils Long Established 
and Highly Important Statutory Procedure 
for Review of I. C. C. Orders. 


By R. Granvitte Curry® 


When judges recommend changes in the law, their recommendations 
are entitled to respect. It is not necessary, however, to agree with their 
recommendations, if their views are believed to be unwise or inconsist- 
ent with the best interest of the public. 

The Judicial Conference of Senior Circuit Judges, through the 
Director of the Administrative Office of the United States Courts **, 
recommended to Congress on January 23, 1947, the passage of legislation 
changing the present method of review of orders of the Commission, 
which is by specially constituted three-judge district courts, with right 
of appeal to the Supreme Court of the United States, to review of certain 
orders of the Commission by Circuit Courts of Appeals in the first 
instance, with no right of appeal to the Supreme Court but only disere- 
tionary review by the latter on petitions for writs of certiorari. A bill 
(H. R.1468) has been introduced in the House to carry out these recom- 
mendations. 

This proposal, it is believed, deserves the thoughtful attention of all 
those who practice before the Commission and of those having business 
before that agency. In this connection, it is to be remembered that 
there are over 3,000 members of the Practitioners Association and they 
are located throughout the United States. They represent business in- 
terests intimately connected with the national economy and important 
in the life of the nation. 

While it is urged at the conclusion of the letter recommending the 
proposed legislation that such legislation ‘‘is believed to represent an 
important improvement in judicial procedure, one that will make for 
economy and expedition in the dispatch of a considerable class of busi- 
ness in the federal courts’’, the real and fundamental question is wheth- 
er or not the proposed change will operate to improve the administration 
of justice, protect the rights of those seeking relief through the judicial 
process, and insure consistency and equitable disposition of cases in 
the national interest. Against the convenience of the courts and possi- 
ble saving of time in their work, there must be weighed what appears to 
be a far more important consideration, namely, the opportunity to 
obtain a fair and reasonably complete review of legitimate questions of 
law arising frpm cases before the Interstate Commerce Commission. 


_ * Editor-in-Chief and President of the Association of Interstate Commerce Com- 
mission Practitioners. 

** The recommendation was made by letter dated poreeey 23, 1947, from Mr. 
Henry P. Chandler, Director, Administrative Office of United States Courts, to 
the Speaker of the House of Representatives. This letter is printed later in this 
issue of the Journal. 
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There appears to be a tendency in the statements supporting the 
recommendations of the Judicial Conference to overlook the national 
importance of the Interstate Commerce Commission as an administrative 
agency. With deference to other administrative agencies, the truth is 
that the duties of this commission are without question more far-reach- 
ing, more complex, and more vitally concerned with the very life-blood 
of this nation than any other of these agencies. 

The recent war has demonstrated the importance of transportation 
in national defense. The railroads, motor carriers, water carriers, 
freight forwarders, and pipe lines were shown to be critical factors in 
waging war and in maintaining our domestic economy. The Commission 
is vested with regulatory duties, in respect to these agencies of transpor- 
tation, which include the national policy of fostering and preserving 
them in sound financial condition and preventing unreasonable rates, 
unlawful discriminations, and other practices detrimental to the public 
interest. The problems are not purely local but are national in scope. 
The principles determined in individual cases find broad application. 
Not only in national defense but in our domestic economy, the regula- 
tion of transportation agencies by the Interstate Commerce Commission 
is of prime importance. It is not without reason that this commission 
has been rated by students of political economy as hardly less important 
than the Supreme Court itself. 

These circumstances throw some light on the importance of pre- 
serving the present statutory procedure for judicial review of orders of 
the Commission. Unless strong and convincing reasons are shown to 
justify a change, the proposed, judge-convenience legislation should be 
defeated. No such showing, it is believed, has been made, and the recom- 
mended changes should be vigorously and positively opposed in the best 
interest of those concerned with the work of the Commission and with 
the ultimate welfare of the country, including the courts themselves. 

It is not to be overlooked that the proposed legislation would up- 
root statutory procedure in effect since 1913, when the Commerce Court 
was abolished and review of the Commission’s orders was entrusted to 
statutory three-judge district courts, with the right of appeal to the 
Supreme Court of the United States. United States v. Los Angeles & 
Salt Lake R. Co., 273 U. S. 299. The Commerce Court although having 
been created as a special court to review orders of the Commission, was 
abolished by Congress because, among other things, it failed in its fune- 
tions as a court by usurping the administrative field of the Commission. 
Thus that judicial institution was swept away because it was incon- 
sistent with the national policy of an independent, well-informed ad- 
ministrative agency created to deal with nation-wide problems of trans- 
portation. Since 1913 the position of the Commission in our national 
life has been greatly strengthened by additional legislation enlarging its 
regulatory powers and broadening its jurisdiction over transportation 
agencies. 

The recommendation of the Judicial Conference appears to rest 
largely on the theory that the proposed legislation is necessary to pro- 
tect the Supreme Court of the United States from a large number of 
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eases which would divert its attention from many more important ones 
and crowd it for time to perform its necessary work. This contention, 
it is believed, rests upon a misconception of the facts. Much of the 
clamor of Federal judges for a change in the law within the last few 
years has been based upon unusual conditions. During the wartime 
the courts were called upon to pass upon a number of cases arising out 
of the war conditions, particularly where laws were hastily framed and 
administrative agencies were set up almost over-night to perform their 
tasks, often with nebulous and almost impossible legislative standards 
to govern their actions. Much of this work is no longer to be reckoned 
with. Particular complaint seems to be made by the judges as to some 
of the smaller motor carrier cases which have gone to the Supreme Court 
on appeals to review orders of the Commission. Aside from the fact 
that an apparently small case may involve a far-reaching principle, the 
fact is that there has been a sharp reduction in the number of motor 
carrier cases. It is not to be overlooked that following the passage of 
the Motor Carrier Act in 1935, the Interstate Commerce Commission had 
the titanic task of passing on over 80,000 so-called ‘‘grandfather’’ ap- 
plications for operating rights by motor carriers, not to mention its 
other important and voluminous work. Under a new law and with such 
large numbers of carriers affected, it was not unnatural that some of 
these smaller cases found their way to the Supreme Court, although 
the fact is that the less important ones were dealt with in per curiam 
decisions. The point is, however, that the mountain of work resulting 
from the filing of those applications and involving new questions of law 
has been practically completed. 

Moreover, the contention by the Judicial Conference as to the burd- 
en of work which Commission cases would impose upon the Supreme 
Court, if the right of appeal should be retained, appears to be struck a 
body blow by the facts appearing in the last Annual Report of the Com- 
mission to Congress (60th Annual Report). That report shows (p. 69) 
that for the year ending October 31, 1946, there were instituted only 22 
eases in which orders of the Commission were challenged and that in 
the same year there were 26 cases concluded in the district courts and 
12 in the Supreme Court. Inquiries at the offices of the Commission 
indicate a decided falling off in court cases within recent months. The 
present situation cannot cause such inconvenience to the courts as rea- 
sonably to justify the radical change in procedure and the deprivation 
of important rights of appeal to the Supreme Court which are now pro- 
posed by the Judicial Conference. 

The extraordinary proposal is made by the Judicial Conference 
that, in spite of the importance of Commission cases there will be no 
right whatever to appeal from one court to another. This seems unfair 
and unreasonable. 

It will be argued that review by the Supreme Court through certi- 
orari is provided for. However, this is inadequate. There is an abiding 
conviction in the minds of most lawyers in the light of actual experience 
that this discretionary type of review is far different from the right of 
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review conferred by the present statute, which was carefully designed to 
accomplish this very purpose. The right to test Commission orders in 
the highest court in the land is jealously regarded as an important and 
fundamental right. Maintenance of this right serves to preserve and 
foster confidence in the Commission and the courts. It makes possible 
consistency in the administration of the fundamental laws under which 
the Commission performs its duties. This after all is a matter of vital 
national concern. A right so important should not be overridden be- 
eause of what appears to be largely theoretical judicial inconvenience. 

As a practical matter relatively few orders of the Commission are 
taken into court for the simple reason that only in an extremely limited 
number of Commission decisions are there questions of law warranting 
judicial review, the real problems usually being those within the ad- 
ministrative discretion of the Commission itself. Moreover, experience 
has shown that in only a small percentage of cases have the orders of 
the Commission been set aside in court. 

The report of the Judicial Conference indicates that the recom- 
mended changes in judicial review of Commission orders has been given 
study over a considerable period of time. Attention, however, seems to 
have been more concentrated on the convenience of the justices than on 
the important rights of litigants to reasonable judicial review. An able 
committee* of this association has carefully weighed the evidence in re- 
spect to this problem and has reached a decision diametrically opposed 
to that of the Judical Conference. The members of this committee are 
practical, experienced lawyers, representing large and important inter- 
ests, including shippers, railroads, motor carriers, and water carriers, 
before the Commission. They are conscientiously concerned with the 
proper functioning of the laws which the Commission is empowered to 
administer and with the importance of proper judicial review of the 
Commission’s orders under such laws. 


In their report dated November 7, 1945 (12 I. C. C. P. J. 708), the 
committee said in part: 


“*It is believed that the transfer of the forum for review of 
Commission orders from a statutory three-judge court to the Circuit 
Court of Appeals would result in serious delay in actual practice. 

Our fundamental criticism of the bill as it now stands is that 
it would be contrary to the public interest to throw into the discard 
what has been so laboriously and so patiently built up over the 
years by the Supreme Court in giving content and meaning to the 
provisions of the Urgent Deficiencies Act.’’ 


The committee also pointed out that the proposed bill then under 
consideration, like the present one, does not provide for review of all 
orders of the Commission under the changed procedure proposed and 





_*The members of this committee were Mr. Elmer A. Smith, Chairman, of 
Chicago, Illinois, Mr. Walter McFarland, also of Chicago, and Mr. Wilbur LaRoe, 
Mr. Clarence A. Miller, and Mr. Harry C. Ames, of Washington, D. C. 
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therefore leaves a dual system of review instead of the present single 
method of testing the validity of the Commission’s action. 

The committee further called attention to the fact that the enorm- 
ous amount of work immediately resulting from enactment of the Motor 
Carrier Act of 1935 had already been largely performed and that ques- 
tions arising under that act had in large measure been adjudicated in 
court, with a natural falling off of cases involving judicial review. 

The Committee called attention to the per curiam method of dealing 
with the less important cases, a method which the Supreme Court has 
actually followed in some of the cases. The committee then said: 


‘‘The orders issued by the Interstate Commerce Commission 
differ in many respect from orders issued by other administrative 
tribunals of the United States Government. The Commission now 
has jurisdiction over railroads, water carriers, motor carriers, and 
forwarders. These carriers constitute a national transportation 
system. Most of the questions therefore, arising under the Inter- 
state Commerce Act are not local in their nature, but on the contrary 
may affect many carriers located within a given area, or all carriers 
operating in the United States and the public served by those car- 
riers. 

It is submitted, therefore, that the public interest requires 
that the right of direct appeal to the Supreme Court should be con- 
tinued, even though the duty and responsibility of reviewing orders 
of the Interstate Commerce Commission is now to be vested in the 
Circuit Courts of Appeals to the end that there may be by the high- 
est court in the land uniformity in the construction of the Inter- 
state Commerce Act. There is grave doubt whether this uniformity 
ean be brought about by vesting the final determination of the 
validity of orders of the Interstate Commerce Commission in Circuit 
Courts of Appeals, subject, however, to the right of certiorari. 

Mr. Justice Brandeis in United States vs. Griffin, 303 U. 8. 226, 
in the course of the discussion of the method of judicial review pro- 
vided for in the Urgent Deficiencies Act, said (p. 233) ; 


‘In the opinion of Congress jurisdiction with the extra- 
ordinary features of the Urgent Deficiencies Act was justified 
by the character of the cases to which it applied—cases of 
public importance because of the widespread effect of the de- 
cisions thereof.***’ ”’ 


Another case cited was Interstate Commerce Commission v. C. R. 1. 
& P. Ry. Co., 218 U. S. 88, in which the Supreme Court pointed out 
that ‘‘the outlook of the Commission and its powers must be greater than 
the interest of the railroads or of that which may effect those interests. 
It must be as comprehensive as the interest of the whole country.’’ 

The committee further stated : 


‘*The Association of Interstate Commerce Commission Practi- 
tioners is therefore of the opinion that it would be contrary to the 
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public interest to make any changes in the method under which 
orders of the Interstate Commerce Commission are now reviewed 
by the courts, that the provisions of the Urgent Deficiencies Act of 
1913 should be continued in effect. That Act supplies a streamlined, 
expeditious and inexpensive method of reviewing the decisions of 
the Commission. The interest of the public in the Commission’s 
decisions is such that no changes in the law should be made which 
will delay the review of the Commission’s orders, make that review 
more cumbersome or more expensive.”’ 


In order that this important matter may have the attention of 
members of this association there are printed below a copy of the letter 
dated January 23, 1947, from Mr. Chandler to the Speaker of the House 
of Representatives, containing the recommendations of the Judicial 
Conference of Senior Circuit Judges for change of method of reviewing 
Commission orders, excerpts from the report of the Judicial Conference 
with respect to this subject, and a copy of the bill introduced in the 
House. 

The proposed legislation, it is believed, is of grave concern to the 
members of this association, and justifies strong opposition. It is 
planned to have representation made on behalf of the association before 
the appropriate Congressional committees in opposition to the proposed 
legislation. 
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LETTER FROM THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF 
THE UNITED STATES COURTS RECOMMENDING CHANGES 
IN JUDICIAL REVIEW OF I. C. C. ORDERS. 


Following is the body of the letter, dated January 23, 1947, from 
Mr. Henry P. Chandler, Director of A. O. U. S. C., to the Speaker of 
the House of Representatives: 


I herewith transmit two bills recommended by the Judicial Confer- 
ence of Senior Circuit Judges to regulate the method of review (1) of 
certain orders of the Interstate Commerce Commission and the United 
States Maritime Commission and (2) of orders of the Federal Communi- 
cations Commission under the Communications Act of 1934, as amended, 
and of certain orders of the Secretary of Agriculture under the Packers 
and Stockyards Act, 1921, as amended, and the Perishable Agricultural 
Commodities Act, 1930, as amended, and respectfully request their in- 
troduction and consideration. The two bills have a common purpose to 
provide for review of orders of the agencies named by the circuit courts 
of appeals upon the records made before the respective agencies with a 
further optional right of review by the United States Supreme Court 
upon certiorari. 

The measures submitted grow out of a study going back over four 
years by the Judicial Conference of Senior Circuit Judges through a 
committee in cooperation with representatives of the administrative 
agencies concerned, namely the Interstate Commerce Commission, the 
United States Maritime Commission, the Secretary of Agriculture, and 
the Federal Communications Commission. From the beginning also the 
Department of Justice has been consulted, and has collaborated in the 
development of the proposed legislation. 

The Judicial Conference at its annual meeting in 1942 ‘‘authorized 
the Chief Justice to appoint a committee, including a member of the 
Interstate Commerce Commission, to consider the mode of securing ap- 
pellate review of orders of the Interstate Commerce Commission, and of 
other administrative orders which under the existing statutes are re- 
viewed by a district court of three judges and which may be appealed as 
of right to the Supreme Court’’ (Page 17 of the September 1942 report 
of the Judicial Conference). The action was taken at the instance of 
the late Chief Justice Harlan F. Stone, who said that under the existing 
law the time of the Supreme Court was being taken in the consideration 
of appeals of right from three-judge district courts in relation to orders 
of the Interstate Commerce Commission which did not involve issues im- 
portant enough to go to that Court, and that the method of review ought 
to be by certiorari optional with the court, as in most other cases. 

A committee was appointed which made a preliminary report to the 
Judicial Conference in 1943. After consideration the Conference adopt- 
ed a resolution to the effect that, ‘‘Review of orders of the Interstate 

Commerce Commission, and of other administrative orders now review- 
able by a district court of three judges from whose decision an appeal 
lies to the Supreme Court, should be upon petition to the appropriate 
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Cireuit Court of Appeals on the record made before the administrative 
body, that any further review should be by the Supreme Court on peti- 
tion for writ of certiorari, and that the United States and the Commis- 
sion should each have the right to petition for writ of certiorari’’ (page 21 
of the September 1943 report of the Judicial Conference). At the same 
time the original committee was enlarged by consolidation with another 
committee on three-judge court procedure, and since then has consisted of 
the following judges: Circuit Judge Orie L. Phillips of Colorado, chair- 
man, Circuit Judges Armistead M. Dobie of Virginia, Evan A. Evans 
of Wisconsin, Learned Hand of New York, Calvert Magruder of Massa- 
chusetts, Albert B. Maris of Pennsylvania, and Kimbrough Stone of 
Missouri, District Judge Walter C. Lindley of Illinois, and Gommission- 
er Clyde B. Aitchison of the Interstate Commerce Commission. 

For the next three years the committee worked steadily on the prob- 
lem, conferring from time to time with the agencies involved, preparing 
and discussing drafts of bills, and revising them to meet suggestions 
coming from many sources. It prepared successive reports with pro- 
posals of bills which in turn were discussed by the Judicial Conference 
at its annual meetings in 1944, 1945, and 1946. 

The study culminated at the annual meeting in 1946, when there 
were submitted to the Conference and the Conference approved with 
some amendments and recommended to the Congress for enactment, the 
two bills which are now presented: one in relation to the review of 
certain orders of the Interstate Commerce Commission and the United 
States Maritime Commission, and the other in relation to the review of 
certain orders of the Secretary of Agriculture and the Federal Com- 
munications Commission. Copies of the bills in the form recommended 
by the Conference are attached. A copy is also attached of the report 
of the committee in 1946 which includes as a part a copy of its report 
in 1945. (To reduce the bulk of this communication and avoid confus- 
ion, the copies of the bills attached to both reports are omitted inasmuch 
as the bills in the form finally approved directly follow this letter.) 

In accordance with the plan adopted by the Judicial Conference in 
reference to all legislative proposals of the Conference affecting the 
district courts, copies of both bills in the form in which they then stood, 
were sent in December 1945 to all federal circuit and district judges with 
a letter from the chairman of the committee, Circuit Judge Orie L. 
Phillips, requesting them to give the committee the benefit of their views 
on the legislation and any suggestions or criticisms which they might 
have. Each senior circuit judge was also requested to submit the bills 
to the judicial conference of his circuit through its legislative committee 
and report the views of the legislative committee and the cireuit con- 
ference. Three letters were received from circuit and district judges all 
approving the proposed bills, and one letter from a district judge sug- 
gesting that review be by a three-judge court consisting of one circuit 
judge and two district judges. 

In the same way the bill in relation to the review of orders of the 
Interstate Commerce Commission had been submitted in 1944 as it then 
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was to the circuit and district judges. Responses were received from 
ten judges, all but one of whom approved the bill. One suggested an as 
alternative to review by the courts of appeals, trial de novo in the dis- 
trict courts with appeal to the circuit courts of appeals. He approved 
the provision for limitation of review in the Supreme Court to certiorari. 
Copies of the 1944 report of the committee and the bill recommended 
were also mailed to large numbers of lawyers engaged in practice before 
the Interstate Commerce Commission with a request for an expression 
of their opinion. A large majority of those who replied opposed the 
changes proposed; some suggested that certiorari be substituted for 
appeal of right to the Supreme Court. 

The two bills were considered in 1946 by three circuit conferences. 
The conference of the Fifth Circuit approved the bills in substance, the 
conference of the Tenth Circuit approved them unanimously, and the 
conference of the Third Circuit by a vote of nine to six recommended 
that in lieu of the bills the present procedure for review by three-judge 
district courts be retained with a modification that certiorari be sub- 
stituted for the existing right of appeal from a three-judge court to 
the Supreme Court. 

The Attorney General informally expressed his approval of the 
method of review provided for in the bills in a letter to the chairman of 
the committee, Circuit Judge Phillips, dated November 27, 1946, the 
pertinent part of which is as follows: 


‘*T am in entire agreement with the objective of the Judicial Con- 
ference in eliminating the disadvantages of the three-judge district 
court and direct appeals to the Supreme Court by bringing the pro- 
cedure for review of orders of these agencies into line with the re- 
view procedure contained in most of the more modern regulatory 
statutes. The bills which you have prepared accordingly meet with 
my approval. I have not been advised, however, whether or not 
they are in accord with the program of the President.’’ 


Commissioner Aitchison of the Interstate Commerce Commission 
concurred in the 1946 report of the committee subject to qualifications 
stated in a memorandum which appears as Appendix 1 of the 1945 re- 
port of the committee attached. In this memorandum Commissioner 
Aitchison stated that his opinion had been that it was unnecessary and 
would be confusing to change the mode of review of orders of the Inter- 
state Commerce Commission from the district courts to the circuit courts 
of appeals, and that any minor difficulties in the operation of the present 
method of review could be largely overcome by less drastic means than 
the change proposed ; that at the same time he was glad to recognize the 
study which had resulted in the draft of bill recommended and that 
assuming that the change provided for was to be made, he thought that 
the bill was about as good as could be drawn with the information at 
hand ; that in view of the representations of the late Chief Justice Stone 
that the right of direct appeal to the Supreme Court was being abused 
particularly in motor carrier cases, and that the effectiveness of the court 
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was being impaired by the diversion of its time from cases of greater 
public importance, he could not oppose the proposal to change the meth- 
od of review by the Supreme Court from appeal as of right to certiorari. 
In another memorandum dated September 25, 1944, in reference to a 
bill of the nature now presented which was recommended to the Judicial 
Conference by the committee in its report in that year, Commissioner 
Aitchison wrote, ‘‘I therefore concur in the report upon the assumption 
that it has been determined to substitute a review system along the line 
of the bill as worked out in the conference of September 23, although I 
prefer a continuance of the present system of review.’’ 

As shown by Appendix 5 of the report of the committee for 1946 
attached, Honorable Robert H. Shields, then Solicitor for the Depart- 
ment of Agriculture, in a letter to Circuit Judge Phillips, the chairman 
of the committee of the Judicial Conference, dated December 20, 1945, 
expressed approval for the Secretary of Agriculture of the draft of 
bill providing for the review of certain orders issued by the Secretary 
under the Packers and Stockyards and the Perishable Agricultural Com- 
modities Acts, and Honorable Paul A. Porter, then Chairman of the 
Federal Communications Commission, expressed approval of the bill in 
behalf of that commission. 

At present the method of review of the orders which are subject to 
court review, of the agencies involved in the pending bills, the Interstate 
Commerce Commission, the United States Maritime Commission, the 
Secretary of Agriculture, and the Federal Communications Commission, 
is prescribed by many provisions scattered through different statutes. 
These provisions have a common feature, that the controversy in rela- 
tion to the order complained of is heard and decided de novo in a district 
court. In cases in which the action is brought by the administrative 
agency the case may usually be heard by a single district judge. But in 
many types of cases in which a party affected seeks to restrain or set 
aside the order of the administrative agency as illegal, the present law 
requires that it shall be heard in the district court by a panel of three 
judges, one of whom at least shall be a circuit judge and the others of 
whom may be district judges. The pattern for this is the Urgent De- 
ficiencies Act of 1913 (28 U. S. C. 47) requiring this procedure in suits 
for injunction to restrain the enforcement of orders of the Interstate 
Commerce Commission. In cases under this provision and a number of 
others adopting the procedure, in which the trial in the district court is 
by three judges sitting en banc, there is a right of review by appeal to 
the United States Supreme Court. 

Then pending bills would substitute for the present mode of judicial 
review, review by the appropriate circuit courts of appeals upon the 
record made before the administrative agencies. This is the pattern 
established for review of orders of the Federal Trade Commission in 
1914 (15 U. 8. C. 45 ce), and followed by the laws since then; in relation 
to many other agencies including the Securities and Exchange Com- 
mission, the Bituminous Coal Commission, and the National Labor Re- 
lations Board. It is the more modern method and is generally consid- 
ered to be the best method for the review of orders of administrative 
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agencies. The other principal feature of the bills recommended is that 
review by the Supreme Court shall be discretionary by certiorari rather 
than as of right. 

The committee of the Judicial Conference considered the proposal 
which has been advanced by some persons, that the method of review 
of orders of the Interstate Commerce Commission be left as it is in three- 
judge district courts, except that review by the Supreme Court would be 
changed to optional review by certiorari instead of mandatory review 
by appeal of right as at present. It was the feeling of the comniittee, 
however, that provision for one review by an appellate court as of right 
was almost traditional in our system of jurisprudence. Consequently 
it did not think that the problem could be solved by providing for re- 
view by certiorari of the decisions of the district courts. 

There are some types of orders entered by the Interstate Commerce 
Commission which are not susceptible to review by circuit courts of ap- 
peals on the record. These include occasional orders in emergency mat- 
ters without a hearing and other orders legislative or administrative in 
nature which are made upon informal hearings in no sense adversary in 
character. Such orders cannot be reviewed adequately in the courts 
except upon a trial de novo with full opportunity to all parties to in- 
troduce evidence and the circuit courts of appeals are not equipped to 
conduct such trials. Commissioner Aitchison of the Interstate Com- 
merce Commission found from an examination in 1945 that apparently 
something less than five per cent of the suits brought against the Inter- 
state Commerce Commission involved orders of this kind. There appears 
to be even less likelihood of the entry of orders by the other administra- 
tive agencies which may not be readily reviewed by the circuit courts of 
appeals upon the record. But care has been taken in drafting the bills 
to include in the method of review by the circuit courts of appeals only 
the types of orders in which an adequate record for that purpose is made 
before the agencies. Review of the exceptional orders of the other type 
will remain as it is in the district courts by trial de novo. 

The proposed method of review by the circuit courts of appeals 
has important advantages in simplicity and expedition over the present 
method. 

First, the submission of the cases upon the records made before the 
administrative agencies will avoid the making of two records, one before 
the agency and one before the court, and going over the same ground 
twice. Under the recent Administrative Procedure Act approved June 
11, 1946 (Public Law 404 of the 79th Congress) the record befcre the 
agencies will be made in such a way that all questions for the determina- 
tion of the courts on review, and the facts bearing upon them will be 
preserved and the rights of the parties will be fully protected. 

Second, in many cases in which hearing in the district courts by 
panels of three judges is now required there will be a large saving of 
the judicial time and energy. It is generally recognized that three- 
judge courts are not well adapted for conducting hearings. The neces- 
sity of holding conferences whenever questions arise in the course of the 
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proceedings, as they repeatedly do in relation to such matters as the 
admissibility of evidence, very much slows the trial. In addition the 
procedure takes the time of three judges whereas one would be sufficient. 
The proposed review upon the record by a court of appeals would secure 
the collaboration of three judges at the stage where it is useful, namely 
in the decision, without consuming their time unnecessarily in the pre- 
ceding phases of the case. 

Third, the provision for review by the Supreme Court in its discre- 
tion upon certiorari, as in the review of other cases from circuit courts 
of appeals, will save the members of that Court from wasting their 
energies on cases which are not important enough to call for their at- 
tention, and enable them to concentrate more fully upon the cases which 
they should consider. By allowing certiorari, the court may still reserve 
for consideration those cases in relation to administrative agencies which 
involve significant constitutional issues or substantial public interest. 
But it will not any longer be required automatically to hear cases which 
are not of a nature to merit its consideration. 

It will appear from this letter that the mode of judicial review pro- 
vided for in the bills herewith presented has been evolved through long 
study and discussion by representatives of the federal courts with the 
administrative agencies involved. It is believed to represent an import- 
ant improvement in judicial procedure, one that will make for economy 
and expedition in the dispatch of a considerable class of business in the 
federal courts. Consequently it is hoped that the bills may receive the 
favorable consideration of the Congress and be enacted. 
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REPORT OF THE JUDICIAL CONFERENCE, OCTOBER SESSION, 1947. 


Following are excerpts from the Report of the Judicial Conference: 


The Judicial Conference convened, pursuant to 28 U. 8. C. 218, on 
October 1, 1946, on the call of the Chief Justice, and continued in ses- 
sion for four days. The following judges were present: 


The Chief Justice, Presiding. 

District of Columbia, Chief Justice D. Lawrence Groner. 

First Circuit, Senior Circuit Judge Calvert Magruder. 

Second Circuit, Senior Circuit Judge Learned Hand. 

Third Circuit, Senior Circuit Judge John Biggs, Jr. 

Fourth Circuit, Circuit Judge Morris A. Soper. 

Fifth Circuit, Senior Circuit Judge Samuel H. Sibley. 

Sixth Circuit, Senior Cireuit Judge Xenophon Hicks. 

Seventh Circuit, Circuit Judge J. Earl Major. 

Eighth Circuit, Senior Circuit Judge Kimbrough Stone. 

Ninth Circuit, Senior Circuit Judge Francis A. Garrecht. 

Tenth Circuit, Senior Circuit Judge Orie L. Phillips. 

Senior Circuit Judge John J. Parker of the Fourth Circuit was 
unable to attend the Conference except for the third and fourth 
days. Judge Soper attended throughout the session. 

Senior Circuit Judge Evan A. Evans of the Seventh Circuit 
was unable to attend because of illness. Judge Major attended in 
his place. 

e a © a e * & 


Review of Orders of the Interstate Commerce Commission and Other 
Administrative Agencies, and Procedure for Three-Judge Courts——The 
Consolidated Committees on Appellate Review of Orders of the Inter- 
state Commerce Commission and other Administrative Orders, and on 
Three-Judge Court Procedure, submitted separate reports covering the 
following subjects: 


Interstate Commerce Commission.—The bill previously approved by 
the Conference and recommended for enactment provided solely for re- 
view of orders of the Interstate Commerce Commission. The Committee, 
pursuant to request of the United States Maritime Commission, pro- 
posed an amendment which would bring orders of that agency within 
the provisions of the bill. The Conference approved the bill as amended, 
and recommended its early enactment. 
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BILL TO CHANGE METHOD OF REVIEW OF COMMISSION ORDERS. 


Following is a copy of a bill (H. R. 1468) introduced in the House 
of Representatives on January 19, 1947, and referred to the Committee 
on the Judiciary: 

A Bill 


To provide for the review of certain orders of the Interstate Commerce 
Commission and the United States Maritime Commission and giving the 
United States courts of appeals jurisdiction on review to enjoin, set 
aside, or suspend such orders. 


Be it enacted, by the Senate and House of Representatwes of the 
United States of America in Congress assembled, 


Section 1. Derinitions.—As used in this Act— 

(a) ‘*Commission’’ means the Interstate Commerce Commission 
when it entered the order sought to be reviewed and the United States 
Maritime Commission when it entered the order sought to be reviewed. 

(b) ‘‘Cireuit court of appeals’’ means a circuit court of appeals 
of the United States, and includes the United States Court of Appeals 
for the District of Columbia; 

(ce) ‘*Clerk’’ means the clerk of the court in which the petition for 
the review of an order of the Commission is filed; 

(d) ‘‘Petitioner’’ means the party or parties by whom a petition 
to review an order of the Commission is filed. 

Sec. 2. Jurispiction.—The circuit court of appeals shall have ex- 
elusive jurisdiction to enjoin, set aside, or suspend in whole or in part 
final orders of the Interstate Commerce Commission or orders supple- 
mentary thereto or amendatory thereof entered under the following pro- 
visions of the Interstate Commerce Act, as amended, namely: 

Part I: Sections 1 (9), 1 (14) (a), 1 (18), (19), (20); (21); 
3 (la); 5 (1), (2), (3), (4), (7), (9), (14), (15), (16); 6 (11) (a), 
6 (11) (b); 6 (12); 18 (2), (3), (4); 15 (1), (3), (6), (7), (18) ; 20a 
(2), (3), (6), (7); 

Part II: Sections 203 (b) ; 204 (c) ; 206; 207; 208; 209; 211; 212 
(a) ; 214; 216 (e) ; 216 (f), (g) ; 218 (b), (¢) ; 225; 

“ Part III: Sections 304 (e) ; 307 (b), (d), (f), (g), (h), (i); 309; 
4; 

Part IV: Sections 403 (f) ; 406 (b), (e), (£); 410 (a) to (i), in- 
elusive ; 411 (b), (d); and 415; 

And such orders entered under authority of section 5 (b) of the 
Transportation Act of 1940, approved September 18, 1940, and the 
second paragraph of section 11 (d) of the Panama Canal Act, approved 
August 24, 1912; 

And also such final orders of the United States Maritime Commis- 
sion entered under authority of sections 15, 17, 18, and 19 of the Ship- 
ping Act, 1916, as amended (46 U. S. C., secs. 814, 816, 817, and 818), 
and sections 3 and 4 of the Intercoastal Shipping Act, 1933, as amended 
(46 U. S. C., sees. 845, 845a). 
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Such jurisdiction shall be invoked by the filing of a petition as 
provided in section 4 hereof. 

With respect to all other orders of the Interstate Commerce Com- 
mission and all other orders of the United States Maritime Commission, 
remedies now provided by law shall remain unaffected by this Act; 
and where an order is entered under one of the statutory provisions 
enumerated above and also under another statutory provision not 
enumerated above, such order shall not be reviewable under this Act, 
and the remedies now provided by law under the Urgent Deficiencies 
Act shall apply thereto. 

The pendency of a proceeding to review an order of the Commis- 
sion under this Act shall not deprive the Commission of jurisdiction to 
suspend, modify, or set aside such order or to enter a new order. 

Sec. 3. Venue.—The venue of any proceeding under this Act shall 
be in the judicial circuit wherein is the residence of the party or any 
of the parties filing the petition for review, or wherein such party or 
any such parties has its principal office, or in the United States Court 
of Appeals for the District of Columbia. 

Sec. 4. Review or Orpers.—Any party aggrieved by a final order 
of the Commission reviewable under this Act may file in any circuit 
court of appeals, wherein the venue as prescribed by section 3 hereof 
lies, a petition to review such order. The petition shall name the Com- 
mission as respondent and shall contain a short and plain statement 
of (a) the nature of the proceedings as to which review is sought, 
(b) the facts upon which venue is based, (c) the facts upon which the 
claim for relief is sought, and (d) the relief prayed. Each averment 
of the petition shall be simple, concise, and direct. The petitioner shall 
attach to the petition as exhibits copies of the report and order of the 
Commission. The clerk shall serve a true copy of the petition upon 
the Commission and upon the Attorney General of the United States 
by mailing by registered mail, with request for return receipt, a true 
copy to the Secretary of the Commission, and a true copy to the At- 
torney General. Within‘thirty days after the petition is served, unless 
the time is extended by order of the circuit court of appeals, or a judge 
thereof, the Commission shall file an answer in which it shall deny or 
admit the allegations in the petition and shall set forth in simple, con- 
cise, and direct language the matters of fact and law relied on as defenses 
to the claim for relief and may include a motion to dismiss such claim. 
Either the petitioner or the Commission may file a motion for judg- 
ment on the petition and answer. 

Sec. 5. PREHEARING ProceEpine.—The circuit court of appeals may 
hold a prehearing proceeding or direct a judge of such court to hold a 
prehearing proceeding. 

Sec. 6. REcorp To BE CERTIFIED.—Within the time prescribed by, 
and in accordance with the requirements of, rules promulgated by the 
circuit court of appeals in which the proceeding is pending, unless the 
proceeding has been terminated on a motion to dismiss the petition or 
a motion for judgment on the petition and answer, the petitioner shall 
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file in the office of the clerk the record on review, duly certified by the 
Commission, consisting of the pleadings, evidence, and proceedings 
before the Commission, or such portions thereof as such rules shall re- 
quire to be included in such record, or such portions thereof as the 
petitioner and the Commission, with the approval of the circuit court 
of appeals, shall agree upon in writing. 

Sec. 7. (A) Petitions Hearp oN Record BErorE CommIssIOon.— 
Petitions to review orders of the Commission under this Act, unless 
determined on a motion to dismiss the petition or on a motion for judg- 
ment on the petition and answer, shall be heard in the circuit court of 
appeals upon the petition and answer and the record of the pleadings, 
evidence adduced, and proceedings before the Commission. 

(B) AppiTIonaAL Evipence.—If a party to a proceeding to review 
shall apply to the circuit court of appeals in which the proceeding is 
pending, for leave to adduce additional evidence and shall show to the 
satisfaction of such court (1) that such additional evidence is material, 
and (2) that there were reasonable grounds for failure to adduce such 
evidence before the Commission, such court may order such additional 
evidence and any counterevidence the opposite party desires to offer 
to be taken by the Commission, or by a division or an examiner thereof. 
The Commission may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken and filed, and 
may modify or set aside its order and shall file a certified transcript 
of such additional evidence, such modified findings or new findings, and 
such modified order or the order setting aside its order. 

Sec. 8. REPRESENTATION IN PROCEEDING—INTERVENTION.—Any 
party in interest in the proceeding before the Commission, whose in- 
terests will be affected if such order is enjoined, set aside, or suspended, 
of his own motion and as of right, may appear and be represented by 
counsel in a proceeding to review such order. Communities, associations, 
corporations, firms, and individuals, whose interests are affected by an 
order of the Commission, may intervene in a proceeding to review such 
order. The Commission may be represented by its counsel throughout 
any proceeding to review, under this Act, orders of the Commission. 
The United States may intervene as of right in any proceeding to re- 
view, under this Act, any order of the Commission. In the event the 
United States intervenes, any other intervenor or the Commission may 
continue to defend the order unaffected by any action or inaction of the 
Attorney General in the proceeding. 

Sec. 9. (a) JuRispIcTION oF ProceEpIne.—Upon the filing and 
service of a petition to review, the circuit court of appeals shall have 
jurisdiction of the proceeding, and shall have power to make and enter, 
upon the petition and answer and upon the pleadings, evidence, and 
proceedings set forth in the record on review, a judgment enjoining, 


setting aside, or suspending, in whole or in part, the order of the Com- 
mission. 
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(B) Stay or SusPENSION oF OrpDERS; INTERLOCUTORY INJUNCTION— 
The filing of the petition to review shall not of itself stay or suspend 
the operation of the order of the Commission, but the circuit court of 
appeals in its discretion may restrain or suspend, in whole or in part, 
the operation of the Commission’s order pending the final hearing 
and determination of the petition. Where the petitioner makes applica- 
tion for an interlocutory injunction suspending or restraining the en- 
forcement, operation, or execution of, or setting aside, in whole or in 
part, any order of the Commission, at least five days’ notice of the 
hearing thereon shall be given to the Commission and to the Attorney 
General of the United States. In cases where irreparable damage would 
otherwise ensue to the petitioner, the circuit court of appeals may, on 
hearing, after not less than five days’ notice to the Commission and to 
the Attorney General, order a temporary stay or suspension, in whole 
or in part, of the operation of the order of the Commission for not more 
than sixty days from the date of such order pending the hearing on the 
application for such interlocutory injunction, in which case such order 
shall contain a specific finding, based on evidence submitted to the cir- 
cuit court of appeals, and identified by reference thereto, that such 
irreparable damage would result to petitioner and specifying the nature 
of such damage. The circuit court of appeals, at the time of hearing the 
application for an interlocutory injunction, upon a like finding, may 
continue the temporary stay or suspension, in whole or in part, until 
decision on the application. 

The hearing upon such an application for an interlocutory injunc- 
tion shall be given preference and expedited and shall be held at the 
earliest practicable date after the expiration of the notice of hearing on 
the application provided for above. 

Upon the final hearing of any proceeding to review, under this Act, 
any order of the Commission, the same requirements as to precedence 
and expedition shall apply. 

Sec. 10. Review tn THE SupREME Court ON CERTIORARI OR CERTIFI- 
CATION.—An order granting or denying an interlocutory injunction 
under section 9 (b) of this Act shall be subject to review by the Su- 
preme Court of the United States upon writ of certiorari as provided 
in section 240 of the Judicial Code, as amended (28 U. S. C., see. 347): 
Provided, That application therefor be duly made within thirty days 
after the entry of such order. The final judgment of the circuit court 
of appeals in a proceeding to review under this Act shall be subject to 
review by the Supreme Court of the United States upon a writ of 
certiorari in accordance with the provisions of section 240 of the Judicial 
Code, as amended (28 U. S. C., sec. 347): Provided, That application 
therefor be duly made within sixty days after the entry of such judg- 
ment. Either the United States or the Commission or an aggrieved 
party may file such petition for a writ of certiorari. The provisions of 
section 239 of the Judicial Code, as amended (28 U. S. C., see. 346), 
regarding certification, and of section 8 (d) of the Act entitled ‘‘An 
Act to amend the Judicial Code, and to further define the jurisdiction 
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of the circuit courts of appeals and of the Supreme Court, and for other 
purposes’, approved February 13, 1925 (ch. 229, 43 Stat. 936; 28 
U. S. C., see. 350), regarding stays, shall also apply to proceedings 
under this Act. 

Sec. 11. Rutes.—The several circuit courts of appeals shall adopt 
and promulgate rules governing the practice and procedure, including 
prehearing procedure, in proceedings to review orders of the Commission 
under this Act, and fixing the time within which the record on review 
shall be filed in the office of the clerk. 

Sec. 12. Repeats.—All laws or parts of laws inconsistent with the 
provisions of this Act are repealed. 

Sec. 13. Errective Date.—This Act shall take effect on the 
thirtieth day after the date of its approval. However, actions to enjoin, 
set aside, or suspend orders of the Commission, which are pending when 
this Act becomes effective, shall not be affected thereby, but shall pro- 
ceed to final disposition under the existing law. 
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Interesting letter objecting to proposed legislation. 


Following are quotations from a letter dated February 10, 1947 
from Mr. Donald A. Schafer, of the Portland, Oregon Bar, to the 
Practitioners Association concerning the proposal to change the judicial 
procedure for a review of I. C. C. orders: 

First, I think that most all practitioners are aware of the fact that, 
while the amount of money involved in a suit to set aside an I. C. C. 
order is seldom accurately ascertainable, if we just roughly estimate the 
dollar values we will find that these are the biggest cases coming into 
any of our courts. Rate cases involving but a cent or two per hundred- 
weight probably, in the aggregate, mean many millions in revenues to 
the carriers. Even the little motor-carrier cases that have found their 
way to the Supreme Court present issues directly involving much more 
than the average case that is taken there and the effects of the principles 
established are of tremendous importance to the industry as a whole. 

I think all practicing attorneys will agree that the right to petition 
the Supreme Court for certiorari seldom results in an actual right to 
appeal a lower court’s decision. This proposed legislation will, for 
all practical purposes give practitioners only one chance in court in 
these important I. C. C. cases. In every other type of case an attorney 
has a chance to try the case on the facts and then he has an appeal to 
the Cireuit Court of Appeals to correct the trial court’s errors, if any. 
I cannot understand why these most important cases should be accorded 
a lesser judicial procedure than is available in all other Federal Court 
cases. 

I think it is safe to say that the highest percentage of reversals 
found in the Supreme Court’s decisions for the past five years are in 
this very type of case. I haven’t checked it up, but my offhand im- 
pression is that the three-judge District Courts are reversed in more 
than 50% of the cases. I doubt that the Circuit Courts would do any 
better than the present three-judge Courts on that score. If we have 
to try these cases before a Circuit Court and have no appeal from it, 
the practitioner representing private litigants will be severely handi- 
capped. 

He will, in fact, be more severely handicapped in this type of case 
than he would be if deprived of the right of appeal in the ordinary case. 
Here is the reason: A suit to set aside an order of the I. C. C. is 
brought against the United States. The Department of Justice answers 
and the I. C. C. intervenes. Then the carrier, or other real party in 
interest, is permitted also to intervene as a defendant. Assume that a 
carrier has won a certificate authorizing an important extension of its 
operations. The attorney for the carrier, who is probably the prac- 
titioner who prepared the case and presented it before the Commission, 














FEBRUARY, 1947 399 








takes third place in the proceedings in the District Court. His client 
is the only party standing to lose anything other than dignity and pride, 
yet he is subordinated to an extremely minor role in the court pro- 
ceedings. 

The plaintiff, the party who was unable to make his contentions 
stand up before the Commission, presents his case first. In these cases 
the facts in issue before the Commission are not retried before the Court. 
Instead, plaintiff’s attorney hands the bailiff a stack of transcripts which 
even the most naive practitioner knows the Court will not so much as 
thumb through. As soon as this mass of evidence is given exhibit num- 
bers, the plaintiff’s attorney launches into his argument. The plaintiff 
has a tremendous advantage here because the Court doesn’t know any- 
thing about the facts and, if plaintiff’s attorney is any good at all, he 
will have his contentions highlighted and strongly colored and the 
Court is in no position to check him up by means of ready questions 
that would occur to a Court which had tried the case. 

The practitioner representing the intervening carrier defendant 
would be at a disadvantage even if he got a fair crack at answering 
plaintiff’s argument, because he would probably have to use up most of 
his time rebutting the things plaintiff’s attorney has said in opening 
and then plaintiff’s attorney comes up again behind him on rebuttal and 
has a chance to cloud that up. But the practitioner representing the 
carrier defendant doesn’t even have that much chance. The Govern- 
ment has sent someone from the Department of Justice out who probably 
just arrived on the morning train and who, no matter how able he might 
be, does not have the grasp of the issues necessary to competently strike 
back at the representations made by plaintiff’s attorney. With him 
came an attorney from the I. C. C. who usually knows more about the 
ease and the law than the Department of Justice man but the two of 
them together can’t possibly know the case like the practitioner who 
prepared it and presented it before the I. C. C. 

What happens? The Department of Justice man arises after plain- 
tiff’s attorney has finished his opening argument and he starts to give 
the Court some axiomatic administrative law, reminding it invariably 
that it is not free to substitute its judgment for that of the ad- 
ministrative body charged with the enforcement of the Act, ete. 
About that time the Court begins to ask him questions suggested to it 
by the opening argument of plaintiff. He cannot do even a fair job of 
answering such questions because he doesn’t know the record well 
enough and the Court immediately gets the impression that plaintiff’s 
contentions are unanswerable. Next the I. C. C. attorney arises and 
calls the Court’s attention to a few of the Supreme Court decisions 
affirming the Commission’s infallibility on questions of fact and then 
the Court tries him out on a few questions which he also is usually un- 
able to squarely answer, so he sidesteps them. 
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By the time the practitioner who prepared and presented the case 
before the I. C. C. gets his chance, there probably are but few minutes 
left for the defense and the issues are so well crystallized in the Court’s 
minds that his attempts to go back and directly meet the presentation 
of the plaintiff are completely frustrated. 

Fortunately, many of these cases are saved by briefs to the lower 
court, but the practitioner representing the carrier-intervener is battling 
to overcome a very bad impression made by the defense at the argument. 
In an astonishingly large percentage of the cases the Commission’s 
decision is set aside by the three-judge District Court. Most of those 
cases are decided, erroneously on both the facts and the law and are set 
straight again by the Supreme Court. I think that the I. C. C. is sustain- 
ed in about 90% of the appeals to the Supreme Court. In my opinion, 
this is as it should be, because, first, I think the I. C. C. is better staffed 
to analyze the facts and the law and better qualified in such cases as 
these than the average three-judge court or circuit court of appeals, 
and, second, because it has had the benefit of trying the case on facts 
rather than entirely on argument. 

When the case gets to the Supreme Court on appeal, the Commis- 
sion’s attorney and the attorney for the carrier-intervener have had an 
opportunity to cooperate for the most effective presentation of their 
points. The Commission’s attorney is always by then familiar with the 
record and is able to show where the lower court was misled. The ap- 
pellant gets to open and close in the Supreme Court, which gives him 
the opportunity needed to pound home the errors below. The Supreme 
Court seems to be better staffed too and. .... I have been amazed at the 
care with which the facts have been digested in its decisions. There is 
nothing haphazard about its grasp of the issues, even in the cases which 
you think were improperly decided. 

The legislation which I most earnestly want the Association to 
oppose is fostered by district and circuit judges and federal attorneys. 
They are all overloaded with work and naturally anxious to cut down 
the volume. The flood of motor-carrier cases following the passage of 
the Act appears to them to be a nuisance and, no doubt, some of them 
are just that, but cases of that type should slack off in the future and, 
in any event, I don’t think that the fact of their becoming numerous 
should be held out to justify imposing upon all commerce eases an in- 
ferior type of proceedings. A motor, rail or water carrier who has won 
a victory before the I. C. C. is jeopardized by an attack in Court and 
should have one real appeal from the decision of the trial court. The 
right to petition the Supreme Court for a writ of certiorari is, in 99 
cases out of a 100, an empty one. 

It would be better for the practitioners to try these cases in a one- 
judge district court with a right of appeal to the circuit court of appeals 
than to start them in a Circuit Court with nothing but a petition for 
certiorari available above that. I think that the size and importance of 
these commerce cases justify the continuance of the present right of 
appeal to the United States Supreme Court and that we should vigorous- 
ly oppose this move to take that right away from us. 



















Freight Forwarders and Common Carriage 


By Danie. J. AHEARN*® 


Public transportation of goods has always employed the best means 
available in its time to satisfy the demands of its time for speed and 
economy. Speed and economy are, of course, relative terms and the 
emphasis on the one or the other varies not only between but within 
industries. Even today the plane with its cargo of orchids casts a brief 
shadow on the cement-laden barge idling along as did its predecessors 
in DeWitt Clinton’s day. Since transportation costs are part of the total 
cost of goods, every shipper seeks that particular blend of speed and 
economy which will best permit him to compete in the nation’s markets. 

Science has continuously stepped up the speed and efficiency of 
transportation. Looking back at the pageant of American transporta- 
tion we see how hydraulic canal locks, transcontinental rail lines, twenty 
ton highway tractor-trailers, and cargo planes have multiplied the 
“means available’. Of equal importance with the accomplishments of 
science have been the ingenuity and imagination with which the means 
available have been put to practical use. The spectacular but short- 
lived pony express is one example; the express companies originating 
about 1839 are another. In that year one William F. Harnden con- 
tracted with the New Jersey Steam Navigation Company for the trans- 
portation on its ships between New York and Providence of one ‘‘ wooden 
erate... five feet by five feet in width and height and six feet in length, 
(contents unknown)’’.!. Harnden then solicited the transportation of 
small packages, placed them in the wooden crate, and assumed all the 
risks of carriage. 

Current issues of a nationally known business weekly furnish two 
illustrations of similar attempts in our own day to employ the ‘‘best 
means available’’. One number? reports the issuance of an Interstate 
Commerce Commission certificate to a company which will operate con- 
verted LCT and LSM landing craft, each carrying a number of 12- 
wheeled trailers between ports on the Gulf of Mexico. Under the title 
“Forwarding by Air’’, a later issue* describes a company which will 
“find cargoes and ship them’’ in planes of independent non-scheduled 
operators. The use in this magazine article of the phrase ‘‘freight 
forwarder—by air’’ to describe a person who is said to collect a ‘‘ broker- 





* Reprinted from, and with the permission of the Fordham Law Review. Mr. 
Ahearn is indebted to Mr. Giles Morrow, a member of the staff of the J. C. C. 
Practitioner's Journal and General Counsel, Freight Forwarders Institute, for much 
valuable information in this article. 

1 Express Cases, 117 U. S. 1, 19 (1885). Harnden also leased space on a railroa 


4 ——s from Boston to New York “. . . and vice versa, via Stonington . . .”, 
. at 15. 


2 Business WEEK, June 8, 1946, 36. 
8 Business Week, July 27, 1946, 42. 
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age fee’’ for his services emphasizes the importance of what will be said 
hereafter under the heading ‘‘A Problem in Semantics’’. 

Brief reference to another comparatively recent attempt to employ 
the ‘‘best means available’’ will serve to point up our subject. In New 
Automobiles in Interstate Commerce,* the Maritime Commission was 
called upon to consider the status of the Western Transit Company. 
The company held itself out to transport automobiles between Detroit, 
Michigan and Buffalo, New York on the deck space, otherwise wasted, 
of Lake vessels operated by bulk cargo carriers. The Commission held 
the Western Transit Company to be a common carrier by water subject 
to its regulations even though the bulk cargo carriers were not them- 
selves subject as carriers under the Shipping Act of 1916.5 This last 
illustration is an example of an ‘‘overriding carrier’’, i.e. a carrier which 
employs the facilities and vehicles of other carriers in the transportation 
it performs. The air cargo operation described above, despite the maga- 
zine writers’ use of the term ‘‘freight forwarder—by air’’, does not 
seem, on the basis of the activity described, to constitute carriage at all. 
However, if there are other unstated facts which would add up to car- 
riage, it too would be an overriding carrier inasmuch as it employs the 
planes of other carriers. 

Every transportation innovation poses legal problems for attorneys, 
for the judiciary, and for legislators. First, there is the all important 
question of common carrier status. In the case of overriding carriers, 
there are further questions about the legal relationships among the 
parties—the shipper, the overriding carrier, and the underlying carrier, 
Finally, should the new method of transportation fill a basic economic 
need and become a vital link in the nation’s transportation system, the 
question of the necessity for federal regulation eventually arises. 
Properly to resolve the legal problems incident to new methods of trans- 
portation and apply the precedents call at times for the skills of both 
the philosopher and the frontiersman. The answer to many of these 
problems lies in the concept of common carriage. The difficulty is to 
apply that concept to particular instances, and in so doing to distin- 
guish the accidental from the essential. In addition, one must occas- 
ionally hack through a heavy terminological undergrowth which has 
sprung up from the unfortunate or careless use of words. This is par- 
ticularly true of cases dealing with freight forwarders, which, together 
with the express companies,® are the two most important types of over- 
riding carriers. Both were regarded as innovations at one time. 


42 U.S. M. C. 359, No. 511, 1940. 

5 39 Stat. 728 (1916), 46 U. S.C. A. § 801 (1944). 

6 Today there is only a single express company, the Railway Express Agency, 
which is owned oo by some eighty-six railroads. This express monopoly has 
been operative since 1928 at which time the railroad group bought up the inde- 
pendent express companies—such as Adams Express, American Express, U. S. Ex- 
press, etc. Some of these names survive as traveler’s check banking institutions, 
as travel bureaus, and in other occupations, but none is engaged in the express 
transportation of goods. For the purpose of understanding the issues discussed 
in this article, however, it is important to keep in mind that the express companies 
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Freight forwarder history, more than that of express companies, will 
furnish examples of the legal issues incident to new methods of trans- 
portation. A century ago there were freight forwarders—although they 
were not then called by that name. It was not, however, until after 
World War I that they began to make themselves felt competitively in 
American transportation. How important they eventually became may 
be judged by the fact that in recent years Congress decided that they 
too should be regulated in much the same way as are railroads, motor 
carriers, and water carriers. Thus, the main legal problems the freight 
forwarders encountered should be of interest to those transportation 
agencies which have recently come into operation. But, first, let us see 
what the freight forwarder is and does. 

Freight forwarders receive for transportation many less-carload and 
less-truckload shipments for each of which they issue a bill of lading™ 
to the shipper. The individual shipments may originate in the city in 
which the freight forwarder operates its receiving and consolidating sta- 
tion, or they may have to be brought one hundred miles or more to the 
forwarder’s station, usually by motor common carrier. At its consolidat- 
ing station the freight forwarder segregates and consolidates the indi- 
vidual small shipments into large lots on which carload, truckload, or 
other quantity rates apply—each consolidated consignment destined by 
rail, truck or boat to a different large destination city. At the desti- 
nation cities the consolidated consignments are broken down into indi- 
vidual shipments again. The individual shipments are then delivered 
to the premises of the various consignees, whether they be located in 
the destination city at which the consolidated consignment is broken 
down or in smaller communities two hundred miles or more beyond. 
The forwarder’s through bill of lading applies all the way from the ship- 
per’s premises to those of the consignee. The shipper pays the freight 
forwarder one through charge for the entire transportation. Since the 
forwarders through rates approximate those for rail less-carload service, 
the forwarder’s operating revenue is derived from the difference between 
the through less-carload rate it charges the public and the carload, truck- 
load or other quantity rate, it pays the railroad, motor carrier or boat 
line. Out of this difference the forwarder pays for the transportation 
from the shipper’s premises into its consolidating station and beyond 
its break-bulk station to the consignee’s premises. 





involved in the leading casés are the old independent companies, which flourished 
from the time of the 1830's and which were brought under Federal regulation as 
common carriers by the Hepburn amendment of 1906. 34 Stat. 584 (1906), 49 
U. S. C. A. § 1 (1944). Where reference is made in this article to express com- 
panies it is the independent type not the present Railway Express Agency which 
is meant. 

7™The form used is the Uniform Railroad Bill of Lading. 39 Stat. 538 (1916), 
49 U. S.C. A. § 81 (1944). 

8Some freight forwarders have already applied to the Civil Aeronautics Board 
for authority to operate as freight forwarders by air under the Civil Aeronautics 
Act. 52 Stat. 973 (1938), 49 U.S.C. A. § 681 (1944). 
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A Problem in Semantics 


The law is clear that it is what one is, not what one calls himself that 
determines common carrier status. It is equally true, however, that lan- 
guage must be found to describe what one does and in this respect the 
term ‘‘freight forwarder’’ could hardly be less aptly chosen. The term 
‘‘forwarder’’—without the qualifying adjective ‘‘freight’’—has a well 
grounded meaning in transportation as referring to one who as agent of 
the shipper selects a carrier and turns the goods over to it for trans- 
portation. As early as the time of Judge Story there was ‘‘class of per- 
sons well known in America’’ who called themselves ‘‘forwarding mer- 
chants’’.® Usually they acted in a double capacity as warehousemen 
and also as agents in the shipment of goods. Ags agents they were re- 
sponsible for ordinary care and diligence only, and were not liable as 
common carriers. Some ‘‘forwarding merchants’’ called themselves 
‘*forwarding agents’’, or simply ‘‘forwarders’’. Historically the term 
‘‘forwarder’’ became an antonym for common carrier, and thus we find 
the transportation companies, dispatch companies, and express freight 
companies of the nineteenth century pleading that they were ‘‘mere for- 
warders’’ and not carriers in their efforts to escape carrier liability. 
How that plea was received, we shall presently see, but we may state 
before beginning our survey that the term ‘‘forwarder’’ meant, at com- 
mon law, agent of the shipper, whereas, today under Part IV of the 
Interstate Commerce Act!! the term ‘‘freight forwarder’’ is deemed to 
refer to a common carrier. Although the term ‘‘freight forwarder’’ 
has been defined by statute only since 1942, it can be properly used to 
describe certain transportation companies, freight express companies, 
and dispatch companies of the 1800’s. 


Freight Forwarders as Common Carriers 


In May 1942 Congress after much deliberation’? brought freight 
forwarders within the scope of the Interstate Commerce Act by adding 
Part IV** to the Act. In bringing freight forwarders within the Act, 
Congress was carrying out one of the express purposes of the national 
transportation policy as set forth in the Transportation Act of 1940." 
Apparently Congress felt that if the country was to achieve a unified 
system of transportation, freight forwarders would also have to be 





®Story, Commentaries on the Law of Bailments (5th ed. 1851) 465. 

10 Stannard et al v. Prince, 64 N. Y. 300 (1876); Jn re Emerson, Marlow & 
S|” Fed. 95 (C. C. A. 7th, 1912); Roberts v. Turner, 12 Johns. 232 (N. Y. 
1156 Stat. 284 (1942), 49 U. S.C. A. § 1, 301, 901, 1001 (1944). } 

12 For a comprehensive summary of Congressional action from 1930 on with 
regard to regulation of freight forwarders see Report to accompany S. 210 by the 
House Committee on Interstate and Foreign Commerce. Report No. 1172, pp. 3-5, 
77th Cong., First Session, August 13, 1941. 

1356 Stat. 284 (1942), 49 U. S. C. A. $ 1, 301, 901, 1001 (1944). Part I regu- 
lates, among others, railroads (1887) and a companies (1906), Part II regu- 
lates motor carriers (1935), and Part III deals with water carriers (1940). 

1454 Stat. 899 (1940) 49 U. S.C. A. $$ 1, 8, 12, 13 (1944). 
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brought under regulation. Their inclusion within the Act did not trans- 
form freight forwarders into common carriers; for, as will be presently 
shown, they had already achieved that status almost a century before. 
In this respect they followed the experience of the express companies 
which had been held to be common carriers many years’® before being 
brought within the Act in 1906. According to Section 402 of the Act :1¢ 

‘‘The term ‘freight forwarder’ means any person which (otherwise 
than as a carrier subject to part I, II, or III of this Act) holds itself 
out to the general public to transport or provide transportation of 
property or any class or classes of property, for compensation, in inter- 
state commerce, and which, in the ordinary and usual course of its under- 
taking, (A) assembles and consolidates or provides for assembling and 
consolidating shipments of such property, and performs or provides 
for the performance of break-bulk and distributing operations, with re- 
spect to such consolidated shipments, and (B) assumes responsibility for 
the transportation of such property from point of receipt to point of 
destination, and (C) utilizes, for the whole or any part of the trans- 
portation of such shipments, the services of a carrier or carriers subject 
to part I, II, or III of this Act.’’ 

It will be noted that this definition does not explicitly declare that 
freight forwarders are common carriers. However, there was no neces- 
sity to do so for in recent times there have been no cases testing this 
point of law. At one time, however, in our legal history the question 
was discussed at some length in a number of cases. 

These early cases usually involved attempts to avoid the rigorous 
liabilities of common carriage. As is generally known the duties im- 
posed upon common carriers by the common law were very strict.!* 
Indeed they were so strict that for all practical purposes common car- 
riers were then regarded as insurers of the goods entrusted to their 





15 As early as 1887 the Interstate Commerce Commission held that although 
express companies were common carriers they were rte pave to the Act as it 
then read. | ee | Commerce Reports 677, 682, 

16 56 Srat. 284, 49 U.S.C. A. § 1002 (1944). 

17]n Mercantile Mutual Insurance Co. v. Chase, 1 E. D. Smith 115 (N. Y. 
1850), a case involving a freight forwarder, the court in discussing the strict 
liability of common carriers stated at 131: 


“The reasons for the extraordinary responsibility imposed by the law are 
uniformly stated to be the security of those whose exigencies compel them to 
employ the carrier; the danger of collusion and fraud on his part; and the 
difficulty which the owner must in general find in proving neglect. fraud or 
misfeasance. (Coggs v. Bernard, (Lord Holt) 2d Ld. Raymond R. 909; Same v. 
Colton, omer Holt) 1 Ld. Raymond R. 546, 655; 1 Salk. 143; Riley v. Howe 
(Ch. J. Best) 5 Bing. R. 217). 

“The whole foundation of the rule is fully and pointedly summed by Lord 
Holt, as follows: ‘This is a politic establishment contrived by the policy of 
the law, for the safety of all persons, the necessity of whose affairs obliges them 
to trust these sorts of persons, that they may be safe in their dealings; for else 
these carriers might have an opportunity of undoing all persons that had any 
dealings with them, by combining with thieves, etc., and yet doing it in such 
a clandestine manner as would not be possible to be discovered, and this is the 
reason the law is founded in that point.’” 
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eare. Of course they were not responsible for acts of God,'® or acts 
of the public enemy,!® but beyond that their liability was absolute. In 
time their liability has been modified slightly by statute but then, as 
now, except for the two instances mentioned, they were not permitted 
to claim that the loss or damage complained of had occurred through 
no action or fault of theirs. Accordingly, many transportation agencies 
were wont to plead, almost as a matter of routine, that they were not 
engaged in common carriage; and in this respect the dispatch com- 
panies and the transportation companies—the freight forwarders of 
nineteenth century America—were no exception. The courts spent little 
time evaluating the merits of that claim. Their first step was to examine 
the undertaking assumed by the freight forwarder, and in almost all 
the reported cases they came to the conclusion that it was one of common 
carriage and, accordingly, that the freight forwarder was liable. Prob- 
ably this same procedure will be followed by future courts when called 
upon to determine whether common carriage exists in whatever novel 
transportation service comes before them. 

In The Propeller Niagara v. Cordes,?® the Supreme Court of the 
United States defined a common carrier as ‘‘ . . . one who undertakes 
for hire to transport the goods of those who may choose to employ him 
from place to place’’. This definition is classic and it would be point- 
less to recite here the many others readily available in the authorities. 
It is significant that the great majority of such definitions including 
that by Kent?! use the verb ‘‘undertake’’,?? indicating that the law looks 
primarily to the terms of the contract. Such was the procedure fol- 
lowed in Read v. Spaulding,”* one of the earlier cases dealing with the 
common carrier status of freight forwarders. Action in that case was 
instituted against the proprietor of the Spaulding Express Freight 
Line to recover for damage to part of a lot of straw goods which, ac- 
cording to the bill of lading issued to the plaintiff, was ‘‘to be for- 
warded’’ from New York City to Louisville, Kentucky. Most of the 
shipment was safely delivered, but the five cases upon which the action 
was brought were damaged by an extraordinary flood while they were 
in a depot of the New York Central Railroad at Albany. The first 
defense raised by the defendant was that he was not a common carrier, 
the second was that the goods were damaged by Act of God. The first 


18“The authorities all agree that the carrier is not an insurer in regards to 
what is called an Act of God”. 1 Michie, A Treatise on the Law of Carriers (1915) 
731, and see there the federal and state cases cited, 

19 Holladay v. Kennard, 12 Wall. 254 (U. S. 1870). 

2021 How. 7, 22 (U. S. 1858). 

21“Common carriers undertake generally, and not as a casual occupation, and 
for all persons indifferently, to convey goods, and deliver them at a place appointed, 
for hire as a_ business [citing Gisbourne v. Hurst, 1 Salk. 249; Brind v. Dale, 8 
Carr. & P. 207] and with or without a special agreement as to price [citing Harris 
v. Packwood, 3 Taunt., 264; Story on Bailments, Sec. 495, 3rd Edition].” 2 Kent, 
Commentaries on American Law (12th ed. 1873) 599. 
_ .22For example, of the twenty-nine definitions of common carriers set forth 
in 10 Corpus Juris, 39-40, twenty-one employ the term “undertake”, and most of 
the remainder use words of similar import. 

2818 N. Y. Superior Ct. 395 (5 Bosworth 1859), aff'd. 30 N. Y. 630 (1864). 
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defense was overruled by the court of original jurisdiction which was 
quick to point out that according to the bill of lading 


“the defendant declares that he received the goods to be forwarded to 
the place named in the bill of lading, Louisville; and that all property 
shipped on that bill of lading will be delivered at the depot of the Com- 
pany or steamboat landing; and in providing against liability for de- 
ficiency in packing it is agreed that no such liability shall exist if the 
goods ‘‘are delivered at Louisville depot in good order’’; and the stipu- 
lation in respect to amount of freight plainly embraces the compensa- 
tion to be made to the defendant for the entire transportation from New 
York to Louisville. .. . 

‘‘Upon these facts we have no hesitation in saying that the defend- 
ant undertook to carry the goods, and was not a mere forwarder** whose 
duty consisted only in receiving and delivering the goods to others, to 
be carried. 

‘‘The observations made in Mercantile Insurance Co. v. Chase (1. 
E. D. Smith 121) where goods were delivered under a contract in terms 
very similar to that before us, are apt to express our views of the present 
ease, on this point: and Wilcox v. Parmalee, (3 Sandf. S. C. R., 610,) 
is to the like effect.’’*® 


Verdict was found for the plaintiff and the defendant appealed to the 
New York Court of Appeals. That court in affirming the verdict, it 


should be noted, did not even advert to the question of common carrier 
status but devoted its opinion to a consideration of the defendant’s un- 
reasonable delay in getting the goods to Albany.?® Parenthetically it 
may be here mentioned that some of the earlier cases involving freight 
forwarders dealt with their attempts by special contract to limit rather 
than to avoid their liability.27 But with that aspect of the question we 
are not here concerned. 

In Block v. Merchants’ Despatch Transportation Co. ?® the facts 
were these: A case of merchandise was received by the defendant com- 
pany in the City of New York under contract to deliver it to the plaintiff 
at Clarksville, Tennessee. The bill of lading issued by the defendant 
recited that it was a ‘‘through bill of lading . . . guaranteeing the 
through rate’’ and it reserved ‘‘the right to forward . . . by any railroad 
line between point of shipment and destination. ...’’ It further stipu- 
lated that responsibility for loss or damage would fall on the company 


24 The term “forwarder” here was clearly intended to mean a forwarding agent. 

25 Jd. at 404. 

26 About this unreasonable delay the Court declared “it can hardly be said 
such negligence was so remote that it did not contribute to the injury”. 30 N. Y. 
630, 645 (1864). This decision would seem to be in accord with the weight of 
authority, Wald v. Pittsburgh, Cincinnati, Chicago & St. Louis R. R. Co., 162 Ill. 
545, 44 N. E. 888 (1896), and the cases, in accord and contra, cited there at 552. 
.,27A leading case on the right of common carriers to limit their common law 
liability by special contract is New Jersey Steam Navigation Co. v. The Merchants’ 
Bank of Boston, 6 How. 343 (1848); see also York Co. v. Central R. R. Co. 3 Wall 
107 (U. S. 1865); Constable v. National Steamship Co., 154 U. S. 51 (1893); Cox 
v. Central Vermont R. R. Co., 170 Mass. 129, 136-138, 49 N. E. 97, 100-101 (1898). 

28 86 Tenn. 392, 6 S. W. 881 (1888). 
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having actual custody. The goods were shipped in a car belonging to 
the defendant from origin to Louisville where they were turned over 
to a railroad for transportation to destination. The loss occurred while 
the goods were in custody of the railroad. Defendant sought to escape 
liability under the terms of the contract. A verdict for the plaintiff 
was obtained in the lower court and the defendant appealed to the Su- 
preme Court of Tennessee. That court affirmed, and in passing upon 
a charge given by the lower court, stated : 


‘‘This instruction properly treats the defendants as common ear- 
riers. The duties which it undertakes, and which it holds itself out to 
the public as willing to undertake and perform, give it that character. 
In very many cases it has been expressly adjudged to be a common ear- 
rier, and in others, such has been assumed to be its character, without 
discussion of the question. We cite a few of these cases; Transportation 
Co. v. Cornforth, 3 Colo. 280 (25 Amer. Rep. 757); 45 Iowa 470; 47 
Iowa 229 Ib. 247; Ib. 262; 80 Ill. 472; 89 Ill. 43; Ib. 152.’’2° 


To the same effect was Bare v. The American Forwarding Co.,®° wherein 
the reader will find an excellent description of the freight forwarder 
method of operation. In that case action was instituted to recover the 
value of a trunk and its contents for which the defendant had issued 
a bill of lading at Englewood, Illinois reading ‘‘ship to Los Angeles, 
Calif.’’. The rest of the pertinent facts are set forth in the following 
quotation from the court’s opinion: 


‘‘The nature of the business carried on by the defendant and of the 
legal duties and obligations which such business imposes on the defend- 
ant, is to be ascertained from a consideration of the kind of service it 
undertook to render to plaintiffs and the service which it holds itself out 
to the public as ready to render to those who may have occasion to em- 
ploy it. The defendant agreed with the plaintiff to transport this trunk 
from Englewood to Los Angeles and there deliver it to the plaintiffs. 
The transaction was in the usual course of the business in which the de- 
fendant was engaged. It solicited goods for shipment to the Pacific 
Coast and other parts of the country in less-than-carload lots; had a 
regular rate for the transportation of such goods; carried for all per- 
sons alike; maintained a general office for the transaction of its business 
and a warehouse in which it assembled goods until it had a carload des- 
tined to one point, when it chartered a car to that point, loaded the car 
with the goods it had undertaken to carry, consigned the car to its own 
agent at the point of destination and delivered the car to the railroad 
company. The defendant paid the railroad company the carload rate to 
the Pacific Coast, $1.12 a hundred, and charged its shippers $1.75 a 
hundred. The undertaking of the defendant to deliver to the plaintiff 
at Los Angeles the trunk it received from them at Englewood involved 





29 Jd. at 396, 6 S. W. at 882. The court then went on to discuss under what 
conditions a common carrier could limit its liability by special contract. 
80 146 Ill. App. Court 388 (1909); aff'd. 242 Ill. 298, 89 N. E. 1021 (1909). 
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the transportation of the trunk and was an undertaking to carry for 
hire. The contract of the parties made the defendant a carrier of the 
trunk for hire. The transaction was in the ordinary course of the busi- 
ness in which defendant was engaged. The defendant held itself out as 
ready to carry for everyone and was therefore a common carrier.*! 


By way of summary it may be said, then, that the court decisions 
about the common carrier status of early freight forwarders were made 
to depend upon the nature and extent of their undertaking. How they 
chose to style themselves, what names they used in the conduct of their 
business was not material. In the last discussed case the court declared : 


‘*The contention of the plaintiff in error that it was a forwarder*? 
and not a common carrier cannot be sustained. A forwarder, or whar- 
finger, only delivers goods to a carrier for transportation to a particular 
point, there to be delivered by the carrier to the consignee named by the 
shipper. With the delivery to the carrier the duty of the forwarder or 
wharfinger is ended. Here the defendants received a trunk from the 
plaintiffs at Englewood, undertook to transport it to Los Angeles, and 
there through its agent deliver it to the plaintiffs.’’** 


If, however, the facts had disclosed that the party involved acted as 
agent of the shipper then regardless of how he termed himself, whether 
as a forwarding merchant, as forwarding agent, or a forwarder, his 
liability was deemed that of an agent only but if he held himself out 
as a common carrier and acted as such he could not thereafter avoid 
his proper responsibility by pleading that he contracted merely to for- 
ward goods and not to carry them. For example, in Read v. Spaulding 
where the contract was ‘‘to forward’’ merchandise, the court stated: 


‘‘The use of the term ‘forward’ in the contract is controlled by the 
nature and extent of the actual undertaking, and did not make the de- 
fendant a forwarder, in the technical sense of that word. An agreement 
‘to forward from New York to Louisville’, embraced carriage. It be- 
eame the duty of the defendant to deliver the goods at Louisville. 
Whether the defendant used the term ‘carry’, or ‘transport’, or ‘for- 
ward’, the goods from New York to Louisville, is wholly immaterial, so 


long as he undertook the reception of the goods here, and their delivery 
there. ’’34 


One argument offered by the early freight forwarders to evade their 
responsibility as common carriers should be of special interest in de- 
termining the present-day legal status of transportation innovations 
which involve overriding carriers. In substance, this argument ran as 





317d. at 391. For a case involving another unsuccessful effort iby the same 
company to limit its liability, this time by describing itself as “agent”, see Ingram 
v. American Forwarding Co., 162 Ill. App. Court 476 (1911). 

82 To revert again to the question of semantics; the court’s use of the term 
“forwarder” here means, quite obviously, agent of the shipper 

33 Bare v. American Forwarding Co., 146 Ill. App. Court "388, 7 -392 (1911). 

8418 N. Y. Superior Ct. 395, 404 (5 Bosworth 1859), aff'd. 30 N. Y. 630 (1864). 
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follows: since we do not own or manage the means of transportation 
used in forwarding the goods we are unable to exercise any control over 
them while they are in the custody of another carrier; hence we are 
to be regarded as merely agents of the shipper at least while the goods 
are in the custody of another carrier. That defense in one form or 
another was presented in many cases but, with the one exception shortly 
to be noted, it was overruled. Fairchild v. Slocum* concerned a con- 
tract to transport entered into by an agent in 1832 for certain of the de. 
fendants who represented themselves to the public as a transportation 
company under the name of the Albany & Oswego Line. Also joined in 
the action were other defendants who owned and operated vessels on 
Lake Ontario and the St. Lawrence River between Oswego and Ogdens- 
burg, New York. The goods of the plaintiff were moved from New York 
to Albany in tow boats owned and operated by third persons not con- 
cerned in the action. The defendant contracted directly with them for 
this portion of the through transportation. From Albany to Oswego 
the goods moved on canal boats owned by the Albany & Oswego Line. 
From Oswego to Ogdensburg the goods moved by a vessel owned by the 
persons other than the contractor who were brought into the action as 
co-defendants by the plaintiff. The bill of lading contract excepted the 
carrier from loss through delay by being ice-locked in the canal or ‘‘ from 
the dangers of Lake Ontario’’. The loss occurred when the lake vessel 
sank and the principal question of law was whether the agent of the 
Albany & Oswego Line had authority to contract beyond Oswego. Upon 
the facts the Albany & Oswego Line was held to be a common carrier 
and its attempted defense was brushed aside by the court in the very 
first paragraph of its decision: 


“It is a matter of no moment that the defendants were not interest- 
ed in the tow-boats by which the goods were forwarded from New York 
to Albany; nor is it material, as to the result of this case, that they had 
no joint interest in the vessels employed on the lake. They were en- 
gaged in the business of carriers, and whether they used their own boats 
and vessels, or employed the vessels of other persons to carry for them 
on some part or even all of the route, can be a matter of no conse- 
quence.’’8¢ 


Directly contrary is the view expressed in Hersfield v. Adams.** In 
that case the defendants had agreed ‘‘to forward’’ two trunks of mer- 
chandise from New York City to San Francisco. In transit the trunks 
were damaged while on a flat boat crossing the Chagres River. Said the 
court: 


‘‘The defendants in this case, not being owners of, or interested in, 
the vessels and boats in which these trunks were to be conveyed between 


85 19 Wend. 329 (N. Y. 1838). 


86 Jd. at 332. 
8719 Barb. 577 (N. Y. 1855). 
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New York and San Francisco were not common carriers and are not 
liable as such. The defendants are bailees for hire . . .’’*8 


Both these conflicting opinions were probably in the minds of every 
court subsequently called upon to review this question of law. Yet in 
no case was the doctrine of Hersfield v. Adams followed. Indeed, in 
Read v. Spaulding the court pointed out: 


‘‘The only case in which a contrary doctrine has been held 
is Hersfield et al. v. Adams et al. (19 Barb., 577 N. Y. Special Term), 
and there the decision is mainly placed on the ground that the defend- 
ants were, by special contract relieved from liability for the cause of loss 
there proved. So far as it declares, that the defendants were not com- 
mon carriers the foregoing reasons forbid our concurrence therein.’’®® 


No better expression of the general rule as applied to freight forwarders 
ean be found than that expressed in Cownte Glove Co. v. Merchants’ 
Dispatch Transportation Company :* 


‘**To constitute a common carrier it is not essential that the person 
or corporation undertaking such service own the means of transporta- 
tion. If the contract is that the goods will be carried and delivered, it 
makes the one so contracting a common carrier, regardless of the name 
or the ownership of the line or lines over which the service extends.”’ 


The issue is one of contract. If A in his own behalf undertakes for hire 
to transport the goods of B from one place to another, he should not 
later be permitted to claim that he did not own or control the physical 
means of transportation employed. His agreement is not that he per-. 
sonally, or his agent, will carry the goods but rather that the goods will 
be delivered according to the terms of the contract.*! Nor is it his agree- 
ment that the C railroad will carry the goods. Certainly on his contract 
with A, B could not sue the C railroad but must of necessity look to A. 
In Ingram v. The American Forwarding Co.,*? the defendant contracted 
to forward from Chicago to Los Angeles goods which were subsequently 
destroyed by fire while in the custody of a railroad used by the forward- 
ing company. In holding that the relationship between the defendant 
and the company ‘‘must be held to be that of common carrier and ship- 
per’ the court pointed out: 


“‘If suit had been brought against the railroad company, it would 
necessarily have to be based upon a contract between the railroad com- 
pany and the defendant in error, under and by which the railroad com- 
pany undertook to convey for the defendant in error household goods 


88 Jd. at 580. 

8918 N. Y. Superior Ct. 395, 405 (5 Bosworth 1859); ied: 30 N. Y. 630 (1864); 
see also Place v. Union Express Co., 2 Hilt., 19, 25 (N. Y. 1858). 

40 130 odo 327, 329, 106 N. W. 749, 750 (1906 

41 Bank of Kentucky v. Adams Express Co., 93 U. S. 174 (1876); Buckland 
v. Adams Express Co., 97 Mass. 124 (1867). 

42 162 Ill. App. Court 476 (1911). 
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weighing 370 pounds. Did the defendant in error or the forwarding 
company in her behalf, in the present case make any such contract with 
the railroad? We think not.’’** 


As already stated, express companies were held at common law to be 
common ecarriers.*# The early express companies used a portion of the 
baggage car for the transportation of their shipments and like the early 
freight forwarders they too often argued that they were merely agents of 
the shipper since as a fact they could not exercise control over the means 
of transportation they used. This argument was pronounced ‘‘un- 
sound’’ by the Supreme Judicial Court of Massachusetts in Buckland »v. 
Adams Express Co.* 


‘*Its fallacy consists in the assumption that at common law, in the 
absence of any express stipulation, the contract with an owner or con- 
signee of goods delivered to a carrier for transportation necessarily im- 
plies that they are to be carried by the party with whom the contract is 
made, or by servants or agents under his immediate direction and con- 
trol. But such is not the undertaking of the carrier. The essence of the 
contract is that the goods are to be carried to their destination unless 
the fulfillment of their undertaking is prevented by the act of God or 
the public enemy.’’** 


Freight Forwarders Relationship With Underlying Carriers 


The nuances of the legal relationship between freight forwarders 
and those who perform the physical carriage can be grasped with least 
difficulty, if one will keep in mind that what is to be considered is the 
relationship between two common carriers, both of which are regulated 
under the Interstate Commerce Act.*7 One basis of relationship is the 
tariff basis. When one carrier tenders a shipment to another carrier 
for transportation under the published tariffs of the latter, the first car- 
rier assumes, in many respects,** the status of shipper with respect to 
that shipment. This is equally true of tender under tariff by a freight 
forwarder to a railroad and tender by one railroad to another.*® In 


43 Jd. at 482. 

44 As early as 1864 it was declared in Hopper v. Wells Fargo & Co., 27 Cal. Il, 
(1864), that express companies were “undoubtedly common carriers”; see also 
Bank of Kentucky v. Adams Express Co., 93 U. S. 174 (1876). 

4597 Mass. 124 (1867). 

467d. at 130. This line of reasoning was approved and applied to a freight 
forwarder by the Supreme Court of Tennessee in Merchants Dispatch Co. v. Bloch 
Bros., 86 Tenn. 392, 6 S. W. 881, 884 (1888). 

4756 Stat. 284, 49 U. S. C. A. 1002 (1944) Sec. 402 (a) (5) requires freight 
forwarders to “utilize . . . the services of a carrier subject to part I, II or III of 
this Act”. This section does not apply to operations performed within a terminal 
ae local transfer, collection or delivery)—see Sec. 202 (c) (2) and Sec. 

48 This qualification will be explained in the discussion of “advances” infra 
note 63, and accompanying text. 

49 Interstate Commerce Comm. v. Baltimore & Ohio R. R. Co., 225 U. S. 
326 (1912); New York, N. H. & H. R. R. Co. v. Interstate Commerce Comm., 
200 U. S. 361 (1905). 
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Interstate Commerce Commission v. Delaware, Lackawanna & Western 
Railroad,® the railroad had established a tariff rule prohibiting the ap- 
plication of carload rates to consolidated consignments on the ground 
that the various individual shipments comprising them were not the 
property of one single owner but of many. The Interstate Commerce 
Commission ordered this tariff rule to be cancelled, and, upon appeal, 
the Supreme Court upheld the Commission’s action saying: 


‘‘The contention that a carrier when goods are tendered to him for 
transportation can make the mere ownership of the goods the test of the 
duty to carry, or, what is equivalent, may discriminate in fixing the 
charge for carriage, not upon any difference inhering in the goods or in 
the cost of service rendered in transporting them, but upon the mere 
circumstances that the shipper is or is not the real owner of the goods is 
so in conflict with the obvious and elementary duty resting upon a car- 
rier, and so destructive of the rights of shippers as to demonstrate the 
unsoundness of the proposition by its mere statement.’’® 


The court referred in its opinion®? to two Interstate Commerce Com- 
mission decisions, California Commercial Association v. Wells Fargo 
Co.*3 and Export Shipping Co. v. Wabash Railroad™ dealing with simi- 
lar tariff rules and applied the reasoning of those decisions. It should 
be noted that in the Delaware, Lackawanna & Western case the com- 
plaint was brought by a forwarding agent. The rule laid down by the 
court applies with equal force to common carrier freight forwarders.™: 

A corollary of this decision is the one reached in Lehigh Valley Rail- 
road Company v. United States,®5® in which case a railroad had paid a 
straight salary and commission to a forwarder named Sheldon*™ on ship- 
ments which the forwarder had tendered to the railroad under the rail- 
road’s published tariffs. This was held to be a rebate on the published 
rates in violation of Section 2 of the Interstate Commerce Act.®* In the 
course of its decision the court said: 


‘*As toward the railroad, George W. Sheldon and Company is con- 
signor and consignee, and although it may be in no case the owner, that 


50 220 U. S. 235 (1910). 

51 Jd. at 252. The Court went on to point out that the provisions of Section 
2 of the Interstate Commerce Act were taken substantially from Section 90 of the 
ane eel Clauses Consolidation Act of 1845, known as the Equality Clause. 

. at q 

52 Jd. at 247-8. 

5314 1. C. C. 422 (1908) No. 1280. 

5414 1. C. C. 437 (1908) No. 1228. 

55 Neither the California Commercial Association, 141 C. C. 422 (1908) No. 
1280, nor the Export Shipping Company, 141 C. C. 437 (1908), No. 1228, was a 
freight forwarder of the common carrier type. However, the Commission in the 
California Association case made it clear that its ruling would also apply to a 
common carrier. 

56 243 U. S. 444 (1916). 

57 The reported facts do not make it entirely clear whether Sheldon was a 
common carrier forwarder or a forwarding agent. This, however, is not material 
to the principle laid down. 

58 24 Stat. 379 (1887), 49 U.S.C. A § 1 (1944). 











414 I. C. C. PRACTITIONERS’ JOURNAL 





does not concern the appellant [the railroad]. Upon the admitted facts 
there can be no doubt and it is not denied that it is to all legal intents 
the shipper of the goods.’’>® 


This language must be read in context. The Lehigh Valley case ® and 
the Delaware, Lackawanna & Western® case upheld the integrity and 
equality of published tariffs. The doctrine of both those cases pre- 
supposes a tender under tariff; yet even where this fact is found it is 
unwise to extend the doctrine that a carrier becomes a shipper when it 
tenders shipments to another carrier under tariff beyond the matters 
of rate and rebate covered by those cases. For example, the Interstate 
Commerce Commission had refused® prior to the regulation of freight 
forwarders, to permit rail and motor common carriers to advance® the 
charges of freight forwarders. The Commission at that time argued 
that Rule 8 of the Consolidated Freight Classification, reading: 


‘*No charges of any description will be advanced to shippers, own- 
ers, consignees, or agents thereof, nor to their draymen or warehouse- 
men.’’ 


prohibited such action as being unjustly discriminatory in violation of 
Sections 2 and 216, and as constituting a departure from published 
tariffs in violation of Sections 6 and 217 of the Act. On January 3, 
1944, subsequent to the enactment of Part IV of the Act, the Commis- 
sion reversed itself on this point and said: 


**Since the decision in the report on further hearing, part IV of 
the Act, providing for the regulation of freight forwarders, has become 
effective. Section 405 of that part imposes upon freight forwarders the 
duty of establishing, observing, and enforcing just and reasonable rates 
and charges for such services and just and reasonable classifications, 
regulations, and practices relating thereto. The requirements and our 
authority in that respect are similar to these relating to common carriers 
by railroad, motor vehicle and water carriers under other parts of the 
Act. 

‘‘Forwarders are not themselves the actual transporters of the goods 
covered by their contracts with shippers. Their ability to carry out 
those contracts is dependent upon the services of carriers which per- 
form the physical transportation. In the exercise of our power to pre- 
scribe just and reasonable rates and charges of freight forwarders, and 


59 243 U. S. 444, 445 (1916). 

60 243 U. S. 444 (1916). 

61 220 U. S. 235 (1910). 

62 243 I. C. C. 53, 80, No. 27365, FreicHt Forwarpinc INvesticaTION (1941). 

63 “Advances” are wuatuspurtation charges of one carrier which a second carrier 
shows as such on his billing and undertakes to collect from the consignee of the 
goods. The use of “advances” is designed to eliminate unnecessary a 
and clerical costs among carriers. The delivering carrier advances the amount 
the charges to the prior carrier in their mutual accounts and reimburses itself 
when | co wae is made on delivery. 

64 243 [. C. C. 53, 77 No. 27365 FREIGHT ForwarDING INVESTIGATION (1941). 
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classifications, regulations, and practices relating thereto, we are re- 
quired under section 406 (d) to give due consideration, among other 
factors, to the inherent nature of freight forwarding; to the effect of 
rates upon the movements of traffic by the forwarders for which the 
rates and charges are prescribed ; and to the need, in the public interest, 
of adequate and efficient forwarder service at the lowest cost consistent 
with the furnishing of such service. The forwarder, as defined in the 
act, is an agency which assembles and consolidates shipments and dis- 
tributes the freight to the consignees at destination. It assumes re- 
sponsibility for the freight from the time it is received from the shipper 
until it is delivered to the ultimate consignee. While occupying a unique 
status in the field of transportation, the forwarder has been recognized 
by Congress as an agency of transportation, and forwarder rates, charg- 
es, and practices have been made subject to our regulation in a manner 
similar to those of other transportation agencies subject to the act. Peti- 
tioners submit and we agree, that the enactment of part IV has removed 
the grounds upon which the findings of unlawfulness in the prior reports 
were based. 

‘*Upon further consideration, the findings in the report on further 
hearings, 243 I. C. C. 53 with respect to the advancing of forwarder 
charges as described herein, are hereby modified so as to permit the re- 
spondent rail and motor carriers to advance public charges of freight 
forwarders subject to part IV of the Act prior to their collection from 
the consignee. ’’® 


Thus, the rule laid down in the Lehigh Valley case does not extend to 
the question of advances. This means that, as to a shipment tendered 
under tariff by a freight forwarder, the forwarder while holding the 
status of shipper in matters of rate and rebate would, with respect to 
the very same shipment, enjoy carrier status in the matter of advances. 
The distinction is a valid one, and would seem to be justified by ‘‘the 
need in the public interest of adequate and efficient forwarder service 
at the lowest cost consistent with the furnishing of such service.’’ 
Leaving the subject of the freight forwarder’s relationship with its 
underlying carrier on a tariff basis we turn next to that relationship 
under so-called ‘‘ joint rates’’. Here again there are semantic difficulties. 
Commonplace in the dealings between common carriers is the method 
of joint rates and divisions. By means of a joint rate the public is able 
to arrange with a single carrier for transportation which will be per- 
formed over the lines of two or more carriers. The shipper is thus 
spared the inconvenience of dealing separately with the successive car- 
riers and he (or the consignee) pays but a single charge for the entire 
route. The initial carrier having contracted with the public for trans- 
portation beyond its own lines compensates the succeeding carriers not 
by paying their published tariff rates but by paying them agreed di- 
visions of the through revenue. It is obvious that the freight forwarder 
does not contract with the public for ‘‘transportation beyond its own 





65 256 I. C. C. 699, 700-701 No. 27635, FreicHT ForWARDING INVESTIGATION, (1944). 
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lines’’. In fact, as to the public, the freight forwarder performs the 
entire transportation. The term ‘‘joint rates and divisions’’, therefore, 
when used in reference to freight forwarders and their underlying car- 
riers must be taken in an analogous, rather than in a strict, sense. 
Section 409 of the Interstate Commerce Act permits motor common 
carriers regulated under Part II to handle freight forwarder traffic for 
compensation less than their published tariff rates.6* Such a practice 
obviously nullifies any thought of shipper-carrier relationship since it 
would constitute prima facie discrimination between shippers. Finding 
language to describe such arrangements presents difficulties. Section 409 
itself, both prior to and after its amendment in February 1946, uses 
the term ‘‘joint rates’’.®7 Yet 


‘A careful analysis of the so-called joint rates and divisions be- 
tween motor common carriers and forwarders discloses that there has 
been much confusion from a loose use of words. The so-called joint rates 
in practice are not joint rates in the usual meaning of that term.’’® 


While the analogy between divisions among joint carriers and the 
compensation paid by freight forwarders to underlying carriers is close, 
more exact, perhaps, is the term ‘‘agreements’’ used by the Senate Com- 
mittee on Interstate Commerce. The Committee in directing the Com- 
mission to establish ‘‘just and equitable terms and conditions’’ of com- 
pensation between freight forwarders and motor carriers, declared: 


‘‘There is no foundation for the argument that the payment of 
compensation to motor carriers by freight forwarders . . . on a basis 
different from that paid by shippers constitutes discrimination . . . There 


66 24 Stat. 379 (1887), 49 U. S.C. A. § 1 (1944). The compensation arrange- 
ments between freight forwarders and motor carriers were on a contract basis 
while both were unregulated prior to 1935. With the passage of Part II the Com- 
mission and the courts refused to sanction their so-called joint rates and divisions, 
on the grounds that one party was regulated and the other was not. However, 
the commission held on ordering cancellation of the arrangements then in effect, 
pending the enactment of freight forwarder regulatory legislation. In 1942 Part 
IV was enacted containing two sections dealing with forwarder-motor’ carrier 
compensation—Section 408, which treats freight forwarders simply as shippers, dis- 
counting the public or common nature of their undertaking, and Section 409, which 
authorized continuation temporarily of the joint rates and divisions. In 1946 
Congress, rom | satisfied that Section 408 as written would not provide a general 
and workable basis of compensation, amended Section 409 to authorize the Com- 
mission to determine and prescribe “reasonable, just, and equitable terms and 
conditions” of compensation. The Commission is presently holding hearings pur- 
suant thereto in Docket 29493. 

67 [n 1939 “joint rate” arrangements entered into by freight forwarders and 
motor carriers immediately after the enactment of Part II were ordered cancelled 
by the Commission not as objectionable in se but because motor carriers were 
regulated and freight forwarders were not. Acme Fast Freight, Inc., Common 
Carrier fee, 8 M. C. C. 211, 1938, Docket 2200; see supplemental decision 
17 M. C. C. 549 (1939) for a discussion of the question of joint rates. The Com- 
mission’s ruling was affirmed by the Supreme Court in Acme Fast Freight, Inc., 
v. U. S., 309 U. S. 638 (1939). 

68 Chairman Rogers, Commissioners Mahaffie, and Splawn in a report on S. 797 
to Hon. Burton K. Wheeler, Chairman of the Senate Committee on Interstate 
Commerce, April 16, 1945. (Dissenting opinion.) 
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is every reason, therefore, why freight forwarders and motor carriers 
should be permitted to make agreements with respect to joint service 
and the apportionment of revenues accruing therefrom.’’® 


Agreement or contract as a basis of relationship between railroads 
and express companies existed before and after the passage of the 
Interstate Commerce Act. As early as the 1840’s the express companies 
secured by contract certain rights to space on the passenger trains of 
the railroads. And when in the Express Cases*™ the Supreme Court re- 
viewed comparable contracts it was assumed that railroads had the 
right to deal with express companies on a contract basis rather than on 
a tariff basis. No question was then raised of discrimination between 
express companies on the one hand and the public on the other, but the 
only question was whether a railroad might contract with one express 
company to the exclusion of others. As was pointed out by the Supreme 
Court itself the ‘‘real question’’ in the case was 


‘‘Whether it is their [the railroads’] duty to furnish the Adams 
Company or the Southern Company facilities for doing an express busi- 
ness upon their roads the same in all respects as those they provide for 
themselves or afford to any other express company.’’*? 


The court went on to enumerate the facts which in its opinion made 
‘special eontracts’’ necessary." In evaluating these facts and laying 
down the rule of law, the court’s approach and reasoning were similar 
in many respects to those employed by the Interstate Commerce Com- 
mission in 1944 in the matter of advancing the charges of freight for- 
warders discussed above. Emphasis was placed on the public’s interest 
in adequate and reliable express transportation and also upon the na- 
ture of the express business. Conceivably, should the courts today find 
equally compelling facts the rule would be the same as to freight for- 
warders. While the doctrine laid down in the Express Cases has been 
distinguished by some circuit courts,"* it has never been modified or 
distinguished in any case involving an express company. Also to be 
noted is the fact that the right of a railroad to make special contracts 
with express companies was not disturbed when the latter were brought 





69 Senate Committee on Interstate Commerce, Report on H. R. 2764, Report 
No. 935, p. 4, 79th Congress, 2nd Session, February 13, 1946. 

70117 U. S. 1 (1885). 

71 Jd. at 20. 

72 The court stressed the fact that express transportation required 1) a certain 
amount of passenger car space to be set aside solely for that purpose 2) speedy 
transportation and reasonable certainty as to the amount to be carried at any one 
time and 3) “access to the train for loading at the latest, and for unloading at the 
earliest, convenient moment”, and, then declared “All this is entirely inconsistent 
with the idea of an express business on passenger trains free to all express carriers”. 
Id. at 23; see also pp. 24-25. For a discussion of the Express Cases and related 
cases see Donovan v. Pennsylvania Co., 199 U. S. 279, 296-299 (1905). 

73North Carolina Public Service Co. v. Southern Power Co., 282 Fed. 837, 
(C. C. A. 4th, 1922); see also State ex. rel. Postal Telegraph Cable Co. v. Delaware 
& A. Telephone & Telegraph Co., 47 Fed. 633 (D. Del., 1891). 
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within the Interstate Commerce Act (1906), nor by the passage of 
the Elkins Act*® which prohibited every type of concession and discrimi- 
nation.”® 

Finally to be considered is the liability of the underlying carrier to 
freight forwarders for loss or damage. It seems that freight forwarders 
here are doubly protected. First, as shippers holding a bill of lading 
they enjoy all the shipper rights conferred by the common law and the 
statutes. In addition, they have certain carrier remedies which are co- 
extensive with those possessed as a shipper. Under Section 20 (11) of 
the Interstate Commerce Act,” the lawful holder of a bill of lading issued 
by any carrier subject to Part I of the Act may claim for loss or damage 
against either the receiving carrier or the delivering carrier. Section 20 
(12) provides for subrogation by the carrier so sued against the carrier 
“fon whose line the loss, damage, or injury shall have been sustained’’. 
When part IV was added to the Act it was provided in Section 413 that 
‘‘the freight forwarder shall be deemed both the receiving and delivering 
transportation company for the purposes of such Section 20 (11) and 
(12)’’. If, therefore, a freight forwarder is sued by one of its custom- 
ers it is entitled to the carrier right of subrogation against the trans- 
portation company actually responsible for the loss or damage. 


74 34 Stat. 584 (1906), 49 U.S.C. A. $ 1 er (1944). 
75 32 Stat. 847 (1903), 49 U. %. C. A. § 41 (1944). 


76“Every person or corporation . . . who shall . give, or... receive any 
such rebates, concession, or wr yee w* be deemed guilty of a misde- 
meanor .. .” 32 Stat. 847 (1903), 49 U. S.C. A. § 41 (1944). 


77 Section 20 (11) and (12) was added to the Act by the Carmack Amendment 
34 Stat. 593 (1906), 49 U. S. C. A. $ 20 (11) and (12) (1944), and subsequently 
was incorporated by reference into Part II (motor carriers) and, later, into Part 
III (water carriers). 
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ADDRESS BY HONORABLE CLYDE B. AITCHISON, CHAIRMAN OF THE INTER- 
STATE COMMERCE COMMISSION, CONCERNING HIS RECENT VISIT TO 
BRAZIL AND HIS INFORMAL VIEWS WITH RESPECT TO TRANSPORTATION 

IN THAT COUNTRY.* 


The invitation to speak carried the suggestion that I speak informal- 
ly of my recent visit to Brazil, made for the office of the Coordinator of 
Inter-American Affairs, upon the invitation of the Commercial Associa- 
tions of Sao Paulo and Rio de Janeiro. This would be easy and to me 
pleasant, for I could speak long and enthusiastically of the incidents of 
my most interesting visit to our great sister republic in South America. 
But this might not be quite fair, because I did not go to survey the trans- 
port system of Brazil, and my time was too short to give me adequate 
acquaintance with the transportation problems of the country. There- 
fore, I cannot speak of them with any assuredness. 

I was considerably surprised that I should be asked to speak on the 
general subject of transportation conditions in Brazil. But the surprise 
was because I did not know, as now I do, the extent to which the com- 
mercial interests in the Southern part of the United States are looking 
toward the great, developing markets in South America, which are 
closer to the Gulf and South Atlantic states than to the remainder of 
the country. And as transportation is high up on the list of the economic 
problems of South America, and as Brazil is the largest and most friend- 
ly of the South American states, naturally our Southern industrialists 
are interested in the subject assigned to me. 

However, I saw and otherwise learned some of the fundamentals of 
the Brazilian situation, concerning which 1 suppose there would be no 
disagreement, and it should be profitable to bring them to your atten- 
tion. For while Brazil is a long way off, and there are many superficial 
and even substantial differences between its people and ours, our two 
nations are partners in many important enterprises and policies, and 
the basic ambitions and interests of Brazil have much that is in com- 
mon with our own. Traditionally in both Brazil and the United States 
there long has been a clear and continuous recognition of the essential 
unity of these interests, and the last World War demonstrated that this 
unity extended even to matters of common defense as well as peace-time 
prosperity. The practical partnership which geography, the distribution 
of natural resources, and the course of world politics have made the des- 
tiny of the two countries, can be increased in effectiveness and mutuality 
of benefits if there is good understanding on the part of each as to the 
situation of the other, and confidence is thus begotten. Of course, this 
mutuality of interests is not confined to these two nations, for we have 
been taught the hard way that even our domestic interests cannot be 
kept separate from the interests of much of the rest of the world. 

It was in this spirit that the two leading commercial organizations 
named sent the invitation to come to Brazil and discuss our transporta- 





* This address was delivered by Chairman Aitchison on January 27, 1947, before 
the Atlanta Freight Bureau, Atlanta, Ga. 
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tion conditions, both in public conferences and privately with many of 
the industrial and political leaders of Brazil, and I undertook the mis- 
sion. 
Both Brazil and our own country are rich in resources, and to a 
large extent these resources are complementary and not competitive. 
There is no question that Brazil must have a greatly extended and more 
adequate transportation system, capable of rendering efficient transpor- 
tation service at relatively low cost, if it is to develop and exploit its 
natural resources in the manner and to the extent that it will prosper as 
it should, and its individual and our mutual interests shall be served. 
Definitely it is a matter of high concern, both to the general welfare and 
the safety of the United States, that Brazil shall have a transportation 
plant that will aid in securing its general welfare and safety; and defi- 
nitely the future general welfare and safety of Brazil will be preserved 
and promoted as its system of transport is extended and bettered. 

Brazil, with a population about a third of ours, is a little larger in 
area than continental United States. ‘‘Little’’ is a relative term. We 
would have to annex another Texas to make the two countries approxi- 
mately equal in area. Rotate it on the Equator as an axis, and its south- 
ern tip would be almost as far north as Atlanta. It has one seacoast, 
which is indented with many fine harbors, some famous since early in 
the sixteenth century. But the terrain, by and large, is difficult. In 
consequence, there is no completed facility for transportation between 
the northern and southern parts of Brazil except by coastwise vessel or 
by airplane. From every point of view this must be considered a pres- 
ent handicap to the full development of Brazil’s economic and political 
strength. This, of course, the Brazilians recognize, and will correct in 
time. But the difficulty of intereommunication, past and present, be- 
tween the different sections of Brazil is one of the major factors that 
has accentuated and continued the spirit of regional and State allegi- 
ance and personal attachment that had its roots in colonial history, 
which prevented the early development of a wide, national spirit. 

The great Amazon and its tributaries make up an incredible fluvial 
system—thousand of miles of inland waterways converging from the 
south, west, and north into a single system, some navigable from the 
ocean almost to the Andes. Nothing like it exists anywhere else, except 
in equatorial Africa. One of the islands in the mouth of the Amazon is 
about equal to Switzerland or Belgium in area. Further south are other 
great rivers, the Sao Francisco and Parana, which are unfortunately so 
blocked at points by great falls as to prevent continuous navigation from 
the ocean to the deep interior. These difficulties are partially met by 
railways around the falls, just as in this country the first railways built 
by the pioneers were intended to serve as means for portage. But these 
streams and many others—forty thousand miles of them, some say—are 
capable of far greater development and utilization than at present. An 
unexcelled opportunity is presented for present and future planning so 
that the waterway improvements and land facilities shall be coordinated, 
and not be destructive competitors. This point will be stressed later. 
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Some transportation economists express interest in whether new types of 
light-draft vessels developed during the war would be useful on the 
narrow and winding upper reaches of the Brazilian river systems, where 
large undeveloped areas are now practically inaccessible, and are in fact 
left to the aborigines. 

The Brazilian highway system embraces a relatively small propor- 
tion of good roads, and much which must be called primitive. Planned 
development even between the major cities, was slowed down or stopped 
by the war. One of the great needs is a better standard of common dirt 
roads. On the rural highways and even on the streets of the cities we see 
every form of road carrier known, from the pack animal, two- or four- 
footed, and the ox-drawn cart with solid wooden wheels to the latest 
type of internal-combustion bus or truck. Brazil has been making efforts 
to obtain more good highway vehicles, with some degree of success. 

Brazil has a number of active air carriers, progressive and daring, 
who are performing most useful service. They connect important areas 
which otherwise would be wholly separated, or could be brought in con- 
tact only by long ocean or river voyages. Some of the United States 
experts have strongly urged the intensive use of air carriers for the up- 
building of the back-lands and otherwise inaccessible areas that are rich 
in resources, with the expectation that the population and development 
of these areas will in time make feasible the provision of other and 
cheaper forms of transport. 

The railroad system of Brazil comprises only about 22,000 miles of 
line—one-tenth of that in the United States—although Brazil’s popula- 
tion is almost one-third of ours. Unfortunately the track is not all of 
one gauge. The ‘‘standard gauge’’, more than 19,000 miles of line, 
largely predominates except in the extreme southern part of the coun- 
try. This gauge is one meter in width,—39 and a fraction inches—a 
little wider than the narrow gauge lines formerly rather common in 
some parts of the United States, 36 inches. On the other hand, there 
are approximately 1,400 miles of very important ‘‘broad gauge’’ lines, 
1.60 meters, or 5 feet 3 inches in width, which may be contrasted with 
4 feet 81% inches, the standard gauge prevailing here and in many other 
countries. Differences in gauges, and other differences in equipment 
standards, greatly impede the interchange of freight between these sys- 
tems. It may be noted that the prevailing gauge in Uruguay is the 
same as in the United States, and that in the Argentine Republic the 
normal railway track is 5 feet 6 inches, about three inches wider than 
the Brazilian broad gauge. So for rail shipments between Brazil and 
Argentina it is necessary to transfer both passengers and freight at the 
international border. I saw Italian, French, German, Belgian, British, 
Canadian, United States, and Brazilian built rolling stock on the Brazili- 
an railways. Recently heavy purchases have been made both in the 
United States and England, and the other types are rapidly wearing 
themselves out. 

A very significant fact is the territorial grouping of the railways. 
I do not know of any railway line north of the Amazon River. But 
around and radiating from the three largest cities, Rio de Janeiro, Sao 
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Paulo, and Recife, the network of rail lines is rather dense, the density 
varying directly with the population of the urban area. In part this 
density has been the cause for increasing population and industry, and 
in part the density of transport facilities has been in response to the 
growth of urban areas. The causes of the concentration go back far, and 
to discuss them would turn this into a treatise on physical geography, 
ethnology, the decadence of the feudal system, and even religious insti- 
tutions. While undue concentration is regarded as an unfavorable 
symptom, the urbanization of population has swung Brazil from a pre- 
dominantly agricultural state, living on its own produce and the avails 
of its exports, to a better balance between agriculture and manufacture, 
and hence to a more self-sufficing position. 

The electrically operated railway line, while still small in the aggre- 
gate, is increasing in length, and the proportion must continue to in- 
crease for reasons hereafter made apparent. 

Much of the railway line is both owned and operated by the federal 
government, and some is owned or operated by individual states. Some 
government-owned line has been turned over to private interests or 
particular states for operation. Other lines are privately owned and op- 
erated, under franchises providing certain regulatory conditions, or 
regulated by general laws. There has been a considerable amount of 
important lines owned and controlled by European capital. Naturally 
the construction and operation of these lines has tended to be along 
European service standards, rather than according to either Brazilian- 
developed or United States standards. Of the lines in government op- 
eration, some were formerly privately owned, but were taken over for 
military reasons—or for what were alleged to be reasons of national de- 
fense—or to bring about a betterment of service. The present policy of 
Brazil is to bring about domestic ownership of foreign-owned railways 
as fast as is practical, and the option reserved in the original grants has 
been exercised lately in respect of an important line. Government own- 
ership has found favor, and been resorted to in practice, not as a matter 
of social ideology, but because it either was the only way to get the lines 
built, or because economic conditions domestically were such that private 
capital could not continue to operate them adequately or at all. 

This diversity of operating and construction standards has been a 
severe handicap in the development of an adequate national system of 
transport. If in North America we had not long ago come to common 
standards, so that a Mexican freight car can be transported over any of 
the separate railway lines in the United States to Halifax in Canada, for 
illustration, we might easily have lost the late war because we would 
have transported ‘‘too little too late.’’ In Brazil this is a heavy handi- 
cap, because the railways generally run inland from the coast ports on 
a general right angle course an average of a hundred miles, and the ends 
of this fringe are unconnected in the interior (except around Recife and 
Natal). Sooner or later, and at a considerable cost, standardization will 
be achieved, and there will be an interior line connecting these fringe- 
like railways and permitting through movement by rail, north and south. 
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This was the long-range policy adopted by the government in 1934. If 
carried out—and I was informed such was the intention—the central 
and southern states will have continuous rails to the extreme northeast. 
What this would have meant when German submarines were operating 
at the very entrance of the harbor of Rio, we can easily appreciate. 

There are other difficulties in the physical operation of the railway 
systems. Back of the great ocean ports—Santos, Rio de Janeiro, Recife, 
ete.—the abrupt escarpment of the Serra do Mar (‘‘Mountains of the 
Sea’’), a geological fault which presents all the difficulties of a mountain 
range, comes down almost to the shore. The railways into the interior 
therefore have to make altitude very fast. While as we know mountains, 
or as compared with the Andes, the elevations are not great—about a 
thousand meters as a maximum—the grades out of the ports are ex- 
tremely steep and often so excessive as to require use of rack railways 
or cableways to get trains from the shore to the relatively level inland. 

Brazil’s whole system of economy, and certainly the transport sys- 
tem, is profoundly affected by the lack of an adequate domestic supply 
of fuel. The very severe grades from the ocean to the interior and in 
the mountainous portion of the interior constitute a second basic un- 
favorable factor. There is a very limited supply of coal, of low grade, 
found at nearly the extreme southern end of the country, and consider- 
able exploration has as yet developed no material amount of petroleum. 
It has had to import most of the fuel for its railways and motor vehicles. 
Now it is looking forward to the closing of the gap in the railway line 
which will enable petroleum from Bolivia to reach the coastal cities—and 
land-locked Bolivia is looking forward also to the completion of railways 
which will give easier access to the Atlantic Ocean. Until lately Brazil 
had scarcely begun to exploit its remarkably fine, huge deposits of iron 
ore, because it has lacked necessary means of transport and good coking 
coal. Steel for essential construction and repair work can be produced 
in adequate quantity for local needs only if these handicaps are over- 
come. Happily, with American aid, the production of Brazilian steel 
from its own ore, with its own coal, is now under way on a large scale at 
the new and up-to-date Volta Redonda plant. Wood has been the princi- 
pal source of domestic and industrial fuel, but the source of supply for 
the great centers of populations is receding farther and farther despite 
progressive reforestation measures. Brazil has enormous resources of 
undeveloped water power sites, but hydro-electric development cannot 
wholly take the place of a good supply of petroleum or coal, as we know. 
All of these factors make for the increasing and undue concentration of 
population and industry at the great coastal cities already mentioned, 
and a consequent decrease in agriculture. Inflation and disruption of 
foreign exchange relations have had their part in this process. Good 
transportation will both increase industrial production and help reverse 
the swing away from agriculture. 

What I have said leads us to a conclusion that the transportation 
difficulties of our neighboring republic are largely those we might expect 
in the pioneering stage. While great, they are not insuperable, especial- 
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ly with hydro-electric power and iron ore so abundant. Naturally far in 
the future are squabbles such as we have between carriers of the same or 
different types, and controversies as to interritorial rates, and the efforts 
to obtain the ‘‘fair advantage’’ which every good traffic manager in the 
United States seeks. 

Yet this situation is not without long-range advantages. In the 
United States we have made the greatest investment in transport of any 
nation, and have the most extensive plant, made up of diverse forms of 
agencies. But we have not been able to get ‘‘a coordinated system of 
transport without needless duplications.’’ Indeed, only recently have 
we formulated that as an ideal to try to bring into actuality. It is a 
matter of economic history that in the United States the different types 
of transport agencies developed in severe competition—far too often 
each form of carrier regarded those of different types as natural enemies, 
and we have encouraged competition even to the point of wastefulness 
in operation and obviously unnecessary duplications or overbuilding 
plant, much of which has been lost by abandonments. If in the United 
States we ever are able to bring about a more ideal situation, it will be 
as a result of a long and painful process, and much invested capital will 
be written off as wasteful duplications are eliminated. 

But in Brazil the transport plant is largely yet to be built. If in 
advance of further construction, either of public or private works, a 
strong policy is adopted and enforced that transportation agencies will 
be expected to cooperate with their competitors to the extent the public 
interest requires, under proper supervision to insure against abuse in 
time Brazil can have what no other nation has—a coordinated system of 
transport without unnecessary duplications. To a stranger this seems 
to be a most fortunate position, if the opportunity is seized. I ean prop- 
erly say I wish we had as favorable an opportunity in the United States. 

Transportation problems of one kind or another there always have 
been and will be in every land, as long as society and industry are dy- 
namie and not static. Probably every country thinks its own are the 
most important and difficult of all. But it is a mistake to ignore the 
eatholicity of good thought. Sometimes we of the United States be- 
cause we are so richly endowed and have developed so fast and far, are 
likely to think that we are the people, and that wisdom will die with us. 
If so, some of our foreign friends may well make Job’s rejoinder—all 
these pearls of wisdom we so proudly display have long been mere daily 
commonplaces with them. While the common man in Brazil may know 
only that he is vitally affected by the inadequacy of its transport system, 
there are many keen minds closely attentive to the problem of bettering 
it, and that are doing so day by day as means are afforded. I found in 
Brazil some advanced thinkers in the field of transport economics—not 
advanced, if we judge them by the standards of antagonism displayed in 
the usual type of rate controversy that makes the headlines in the United 
States, which heaven forbid, but along other lines, that would be strange 
even to our experts. Thus: A certain group of civil engineers, studying 
the applicability of the laws of mechanical engineering to the solution 
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of social problems, has approached the always difficult and vexatious 
matter of ascertainment of the cost of particular transportation services, 
by application of the method of synthesis, instead of analysis, the method 
we usually follow. The results—as far as I can make them out, for my 
Portuguese and ability to read the language of higher mathematics are 
both of a low grade—are promising. And in Rio, a Russian scholar who 
formerly had been an officer of the Chinese Eastern Railway, gave me a 
fine study he had written in English, originally printed in a Manchurian 
magazine at Harbin and reprinted by the Chinese Railway, in which he 
drew freely from Russian, French, British, German, Chinese, Japanese, 
and American economic literature, both classical and current, general 
and technical. Written seven years before we in the United States got 
around to the enactment of the Motor Carrier Act of 1935, he discussed 
‘tendencies of railway development in different countries in connection 
with competition of waterways, automobiles, and commercial aviation’’, 
and he urged the practical importance to the transportation industry 
of ‘‘conjuncture investigations’’ as guides to future policy, such as seem 
to have been well established as matters of business technique in other 
countries, but are still looked upon somewhat askance in our own im- 
mediate circle. 

I have not attempted to deduce any moral from this narration, but 
have left it to be discovered by you, if there is one. Perhaps it would 
be to stress the desirability of more international free trade in the ex- 
change of observation and the results of experience; perhaps to urge 
greater tolerance with others and a better perspective of our immediate 
problems, whenever in contacts with our neighbors we are inclined to 
magnify our grievances, much as the pathologist hopefully hunts for 
disease germs under a high-powered microscope, while complainingly 
we look at our blessings through the wrong end of our telescope. 








A Method of Raising Mileage Block Rates with a 
Minimum of Increase in the Rate Differentials 


By Ernest S. Hosss 


Statistical Analyst, Interstate Commerce Commission 


The conventional method of_raising mileage scale freight rates per- 
centagewise carries with it inevitable increases in the rate differentials 
within the scale. In fact these rate differential increases will be in direct 
proportion to the increases in the rates themselves. 

Regardless of the theoretical merit in a uniform percentage increase 
in freight rates, it is a natural consequence that complaints will arise 
out of such an adjustment owing to the disturbance of competitive 
market conditions. It appears to be a settled policy that once a manu- 
facturer or other producer has firmly established an outlet in a distant 
market for his products by fair and legal means, he is not to be ousted 
therefrom by some artificial adjustment that weakens his ability to cope 
with his competitors and perhaps will force him out of the common 
market. 

A long-haul shipper of freight must absorb and include in his costs 
a rate increase which he may or may not pass on to his customers in a 
market which he controls, but if he is party to a rigid competitive price 
structure in a common market, he must absorb not only the original 
differential in his freight rate over the rate paid by his short-haul 
competitor, but also the increase in the differential resulting from a 
general rate increase without the opportunity of passing it on to the 
consumer if he is to maintain his place in the competitive price field. 
The long-haul shipper may be reconciled to a necessary increase in his 
rates and is not likely to complain about increases in his differentials 
over the rates on short-haul traffic non-competitive with his product, 
but the moment his differential over the rate on short-haul traffic com- 
petitive with his product is increased, he is quite likely to complain. 

After the 10 percent increase of 1938, the first-class rate from 
Syracuse to New York City, a tariff distance of 280 miles, became 92 
cents per 100 pounds and from Buffalo to New York City, a tariff dis- 
tance of 390 miles, 109 cents, a differential over the Syracuse rate of 17 
cents. Under the decision of December 5, 1946, in Ex Parte Nos. 162 
and 148, these rates were allowed increases of 25 percent which would 
raise them to 115 cents and 136 cents, respectively, a differential in the 
Buffalo rate over the Syracuse rate of 21 cents. If the Buffalo producer 
of articles moving on these rates was operating on a slim margin of 
profit in order to compete with a similar producer in Syracuse, the in- 
crease in the Buffalo differential of 4 cents per hundred pounds could 
conceivably mean the difference between operating in the black and op- 
rating in the red. 
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The substitution for a flat percentage increase of a flat increment 
in cents per 100 pounds uniformly in each mileage block is not a satis- 
factory solution of the problem as it would ignore completely the neces- 
sary progression in operating costs with increases in distance. To be 
sure, differentials would be preserved in their entirety, but to eliminate 
the effect of distance to this extent would be to court trouble in another 
direction. 

An ideal analysis! of the components in a distance freight rate 
eurve is based on the theory that in addition to the terminal cost ele- 
ment which is uniform for all distances, there are two line-haul elements 
one of which varies directly with distance, and the other with the square 
root of the distance, but there is no sound basis for the complete exemp- 
tion of a differential from the operation of these two line-haul elements. 

To minimize the inevitable inflation of the differential attached to 
a percentage increase in the rates, it is suggested that the basic rate 
scale be given the status of a ‘‘sliding scale’’. In other words, the scale 
of rates would be made to move bodily along the scale of miles toward 
zero miles to effect an increase, and away from zero miles to effect a 
decrease. The extent of the shift in the scale rates toward zero miles, 
if increases were desired, would depend, of course, on the revenue needs 
found appropriate by the regulatory body. 

To illustrate the application of this method of rate adjustment as 
it affects rate differentials, the accompanying statement (marked A) 
has been prepared, for distances of 100 miles and multiples thereof, 
showing the basic Eastern first-class rate scale, 120 percent? of such 
scale, and the basic scale shifted 9 mileage blocks* toward zero miles 
to simulate the increase permitted in the decision of December 5, 1946.* 
Obviously a shift of less than 9 blocks would yield a smaller increase, 
and a shift of more than 9 blocks, a greater increase. On the other hand, 
a shift of the scale rates away from zero miles would result in a general 
lowering of the rates in the several mileage blocks. 

The effect on the rate differentials of substituting a shifted rate 
scale for a scale adjusted percentage-wise is indicated by comparing 
the differentials for 56 pairs of rates, (1) in the basic scale, (2) after 
a 20 percent increase, and (3) after the shift of 9 mileage blocks. In 
every pair but one, the differential after the shift was less than after 
the 20 percent increase. In the one exception (700 miles vs. 800 miles) 
the differential after the shift was but one cent more than after the 20 
percent increase, a disparity that results from an irregularity in the 
basic scale progression.® 


= C., Bureau of Transport Economics and Statistics, Statement No. 4351, 
page 102. 

2 Represents the increase allowed on class rate articles other than manufactures 
and miscellaneous for intraterritorial movement in Official Territory. 

_ 3 Mileage blocks in the standard class rate scale are 5 miles long up to 100 
miles; 10 miles, 100 to 240 miles; 20 miles, 240 to 800 miles, and 25 miles be- 
yond 800. 

4Ex Parte Nos. 162 and 148. 
5 Docket 28300, Exhibit 5, page 7. 
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Of the 56 pairs, 5 show a differential after the shifting one cent 
less than the basic scale differential, 17 show the same differential after 
shifting that existed in the basic scale, and 34 show increases in the 
differentials after shifting ranging from 1 to 8 cents. 

In the case of the uniform percentage increase of 20 percent, there 
were no decreases in the differentials, no instance where the differential 
remained unchanged, and 56 increases in the differentials ranging from 
2 cents to 27 cents. 

Necessarily, the sliding scale adjustment in the direction of an 
increase will result in a graduated series of percentage increases. In 
statement A it will be noted that the percent of increase in the shifted 
scale rates varies from 10.5 percent at 1500 miles to 27.4 percent at 100 
miles. In view of the application of the rail carriers for an increase of 
25 percent in Ex Parte 162, the increase of 27.4 percent at 100 miles 
does not appear to be extreme. The nearest to an increase of 20 per- 
cent in the shifted scale appears at 480 miles with an increase of 20.2 
percent, which is thus pivoted close to the average haul per ton of 
freight, United States as a system, of 473 miles in 1944. 

Aside from the consideration of the effect on rate differentials of 
the application of the proposed rate increase formula, it is desirable to 
gain an over-all view of the progressive effect of shifting the scale of 
rates mileage-wise relative to the basic rate for any given distance or 
for any group of distances. 

Accordingly, Statement B has been set up for mileage intervals of 
20 miles beginning with the distance of 20 miles up to 300 miles, and 
thereafter at intervals of 100 miles up to 1500 miles. This statement 
shows what the rates would be separately for each shift of the scale 
of rates, eleven shifts in all. For this purpose it was necessary to extend 
the basic scale beyond 1500 miles ®* which was done at the same rate of 
progression existing immediately under 1500 miles, ie., 11 cents per 
100 miles divided into 4 consecutive blocks of 25 miles each with incre- 
ments of 3 cents, 2 cents, 3 cents, and 3 cents in the order named. If 
a particular increase for a selected distance is contemplated, the pro- 
posed rate or its approximation may be found in the appropriate column, 
the heading of which shows the number of shifts involved, and then the 
effect at other distances may be studied. 

There remains the determination of the relative effect on the basic 
scale of applying the formula. To that end statement C is presented 
similar to the one showing the progressive effect except that the former 
is based on the percent of increase over the rates in the basic scale 
resulting from the series of shifts one to eleven times. 

As a result of stating rates in the basic seale in whole cents and 
staggering increments without observing their order of magnitude in 
every instance, the percents of increase will not show a systematic change 
in the descending order with increasing distance as might be expected. 
In the basic Eastern first class scale, the increments for each 100 mile 
interval are: 5-100 miles, 29 cents; 100-200 miles, 18 cents; 200-300 





6 The upper limit of the basic Eastern Class rate scales. 
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miles, 16 cents ; 300-400 miles, 13 cents; 400-500 miles, 13 cents; 500-600 
miles, 13 cents; 600-700 miles, 14 cents; 700-800 miles and over 800 
miles, 11 cents. Any irregularities in the scale progression existing 
after the application of the formula are, therefore, to be attributed to 
irregularities in the basic scale before the adjustment. 

To facilitate an inspection of the trends of the three classes of rates, 
i.e. basic, 120 percent of basic, and basic shifted 9 mileage blocks, to- 
gether with the corresponding differentials, two charts are presented 
showing plottings at 100 mile intervals up to 1500 miles. 
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B. Progressive Errect or SHIFTING THE EASTERN First Cuass ScALEB 
Rates Towarp Zero Mites (CENtTs PER 100 pounps) 





Number of mileage blocks scale rates are shifted 
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C. Rewative Errect or SHIFTING THE EASTERN First Cuass ScALe 


or Rates Towarp Zero MILES 
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REPORT OF THE COMMITTEE ON UNLAWFUL PRACTICE OF THE LAW OF 
THE NEW YORK STATE BAR ASSOCIATION.* 


The Committee on Unlawful Practice of the Law respectfully sub- 
mits this, its annual report for the past year, as follows: 

Up to the time of the preparation of this.report no decision has 
been handed down by the Supreme Court, New York County, in the 
‘Matter of the Application of New York County Lawyers’ Association 
to Punish for Contempt and to enjoin the Unlawful Practice of the Law 
by Bernard Bercu.’’ We shall content ourselves for the time being, 
therefore, on reporting upon the important issues involved in the case, 
and its very serious relationship to the entire movement for elimination 
of the unlawful practice of the law by laymen. 


Tue Cass or Bercu 


The essential facts are all admitted by Bereu. They appear from 
his own testimony in an action instituted by him in the Municipal Court, 
from documentary records and also from admissions made in the pro- 
ceedings brought by the New York County Lawyers’ Committee on the 
Unlawful Practice of the Law. 

Respondent is not a lawyer. He is a certified public accountant. 

In 1943, the Croft Steel Products, Inc., made a settlement with the 
City of New York, by which the corporation was to pay the City the 
sum of $12,000 for City Sales Taxes accruing for the years 1935, 1936 
and 1937. 

The question then arose as to whether under the Federal tax law 
the payment to the City in 1943 could be deducted by the corporation 
from income earned in 1943, or whether the Federal law required that 
such payment be allocated to the years 1935, 1936 and 1937. In 1935, 
1936 and 1937 the Croft corporation had no profits, whereas in 1943, 
the corporation made so much money that it would be required to pay 
about 80% in taxes. 

One Levy, the regular accountant for the corporation, who is also 
a lawyer, advised Mr. Bancroft, president of the corporation, that the 
payment could not be deducted from the 1943 income. 

Whether the respondent’s advice was sought by Mr. Bancroft as 
claimed by the respondent, or whether he volunteered his services and 
solicited his employment as stated by Mr. Bancroft, the fact is that he 
performed certain services and rendered a written opinion and sent 
a bill for it as appears below. 





*This report is printed as information. It was prepared for presentation to 
the New York State Bar Association at its annual meeting on January 24-25, 1947. 
We ask every non-lawyer member to read it. It shows what the Bar Associations 
are going to make every effort to accomplish, viz, restriction of appearance before 
the Interstate Commerce Commission to lawyers alone, even in cases on the 
shortened procedure and in cases of comparatively narrow scope. Editor. 
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He states that he came into the situation because he had some prior 
knowledge of the existence of the corporation’s city sales tax problem. 
Mr. Bancroft had once discussed the matter with one Gottheimer when 
the latter and respondent were partners practicing accountancy to- 
gether. At that time respondent had suggested that the corporation 
pay his accounting firm a fee of $3,000 for handling the matter, which 
fee would include any litigation that might arise in connection therewith 
and the fee for necessary lawyers to be selected by him. 

In his first discussion of this problem with Bancroft, respondent 
was told that Levy had advised that the payment could not be deducted 
from 1943 income. Bancroft could not see why he could not make the 
deduction in 1943. Respondent stated he disagreed with Levy and was 
of the opinion that it could be so deducted. A conference was arranged 
for and held later that same day, between respondent, Bancroft and 
Levy, at which respondent restated his position, to wit, that he disagreed 
with Levy; that in his opinion the case was similar to one that he had 
had, for other clients, two or three years earlier at which time he had 
examined the law, and as a result of the studies he had then made he had 
found decisions which indicated that he was right, and Levy was wrong. 

Respondent thereupon undertook to do research on the subject and 
to prepare a memorandum thereon, a copy of which was to be sent to 
Levy. Respondent told Bancroft that he expected to be paid for this 
work. 

Respondent was not auditing the books of the corporation, nor pre- 
paring its tax return. 

Within the next few days, respondent made a study of the reported 
decisions on the subject. He spent about eight to ten hours in research. 
He did not merely read the tax service, and his work did not involve 
merely turning to a particular section in the service. He also read the 
reported decisions. There were hundreds of reported cases, and he 
examined a score or more of them. When he found the report referred 
to in his memorandum he ceased his research, because he felt he was 
through with the job for which he was engaged. 

He then prepared his memorandum and sent it to Bancroft. 

This memorandum, in the form of a letter, refers to the question 
involved, to Levy’s contention ‘‘that under the rule laid down by the 
U. S. Supreme Court, a sales tax which accrued in prior years is properly 
deductible only in those years, * * * ’’ and to respondent’s contention 
that ‘‘despite this general rule, your (Croft’s) case could be shown to 
be an exception, in that there was no definite ruling as to the taxability 
of your products in those years, and you did not bill any sales tax to 
your customers in those years.’’ 

It also states, ‘‘at your request, I have examined the available 
sources of information on this question and find that in 1941, the Inter- 
nal Revenue Department had ruled on precisely this question * * * ”’. 
He refers to the decision, and summarizes the facts in that case, and the 
holding made, which he states would justify the deduction in 1943 rather 
than in 1935, 1936 and 1937. He then goes on to say: 
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‘**In view of this specific favorable ruling, I have gone no fur- 
ther in marshalling precedents to sustain your position,’’ 


‘ 


and offers to help conclude the City case ‘‘in a manner which will 
be squarely within the scope of the Federal Revenue Department 
ruling.’’ 

On December 31, 1943, respondent sent a bill for $500 for the serv- 
ices rendered. 

Bancroft would not pay the bill, and respondent brought suit in 
the Municipal Court. Upon the trial in the Municipal Court respondent 
insisted that his advice was the law. He also testified that $500 was the 
reasonable value of the services rendered. He said he had been retained 
in similar situations for the purpose of rendering opinions; that he 
rendered bills for such services, and none of them involved the examina- 
tion of books of accounts, or the filing of tax returns. 

His usual charge for auditing books is $15 per hour, whereas, as a 
tax consultant he has received as much as $50 per hour. 

At defendant’s motion at the close of the respondent’s case and 
solely on his testimony, he being the only witness, the action was dis- 
missed on the ground that respondent rendered a legal opinion and the 
services rendered involved the illegal practice of law. 

Respondent appealed to the Appellate Term of the Supreme Court, 
First Department. The New York County Lawyers’ Assn., this 
petitioner, obtained permission to file a brief amicus curiae therein. 
A short while before the appeal came up for argument, it was with- 
drawn at the respondent’s request and to that extent the respondent 
has accepted the judgment of the trial court. 

Thereupon this proceeding was brought on a petition reciting the 
foregoing facts. 


CONTENTION OF BERCU 


Bereu contends that what he did was not the practice of law, but 
practice as a Certified Public Accountant, and that although he was 
not enrolled as an agent of the Treasury Department, appearances be- 
fore the Treasury Department by lawyers and especially by Certified 
Public Accountants is authorized and hence what he did is fully justified 
and not against public policy. 


THE CONTENTION OF THE NEw YorK STATE Society OF 
CERTIFIED PusLic ACCOUNTANTS 


The Certified Public Accountants officially appeared in the case on 
behalf of Bercu and their lawyers took the position that despite the 
decisions in all the States of the Union that had passed upon the ques- 
tion, that what is the practice of the law is for the courts to determine, 
nevertheless, so far as this State is concerned, there is no prohibition 
of the practice of the law by laymen and that it is the law of this State 
that the determination of what constitutes the practice of the law is 
not for the courts. This led to a complete review of the law on this sub- 
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ject, both on the oral argument and in the briefs filed on behalf of the 
County Lawyers’ Association.* The following pages are culled from 
the briefs in the case for the petitioners: 

The Piper Bill (Judiciary Law, Sec. 750, subd. 7) contains the fol- 
lowing language: 


‘‘The Supreme Court has power, under this Section, to punish 
for criminal contempt any person who unlawfully practices or as- 
sumes to practice law’’; 


and likewise, in the same Act (Judiciary Law, Sec. 90-2), the Legislature 
has confirmed to the Supreme Court: 


‘Power and control over attorneys and counsellors-at-law and 
all persons practicing or assuming to practice law.’’ 


It should be self-evident, we therefore believe, that the Legislature 
intended in the Piper Bill (passed many years after the adjudications 
referred to hereinabove, as well as many other cases determined in this 
State) that what constitutes the unlawful practice of law, lies wholly 
within the province of the Court to determine. In so exercising its 
functions, in 1915, in a unanimous decision of the Appellate Term of this 
Court, in the case of L. Meisel & Co. v. National Jewelers’ Board of 
Trade, 90 Mise. Reports 19, 152 N. Y. Supp. 913, the Court stated: 


‘*That the practice of law by a corporation is contrary to pub- 
lic policy and malum in se has been decided by the Court of Appeals, 
Matter of Cooperative Law, 198 N. Y. 479, 483, 484. The sound 
reasons for so holding were fully and convincingly stated therein 
by Judge Vann and need not be repeated.’’ 


The respondent contended that In re Cooper, N. Y. 67, the Court 
had held that the determination of what constitutes the practice of the 
law is for the legislature entirely ignoring the wholly admirable 
review of the subject of the practice of law made by Judge Cardozo in 
the subsequent and leading case of People ex rel. Karlin v. Culkin, 248 
N. Y. 465. That case presents a chronological history of the subject up 
to the date of its rendition. At page 477, after reviewing the control 
of the practice of law, not only in New York State, but also in England, 
Judge Cardozo said: 


‘*With this background of (English) precedent there is little 
room for doubt as to the scope and effect of the provision in the 
Constitution of 1777 that attorneys might be regulated by rules 
and orders of the courts. The provision was declaratory of a juris- 
diction that would have been implied if not expressed.’’ (Italics 





ours. ) 

*Edwin M. Otterbourg A. Lincoln Lavine 
Mortimer S. Gordon Abraham S. Robinson 
Frederic P. Houston Jacob Scholer 
Abraham N. Davis George R. Adams 


All of Counsel 
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This decision was commented on in a leading editorial in the New York 
Law Journal of April 7, 1938 (Vol. 99, No. 80, p. 1687), by Walter B. 
Kennedy, entitled ‘‘Has the New York Legislature the Paramount Right 
to Regulate the Admission of Attorneys?’’, as follows: 


‘‘TIt is submitted that practically every sentence in the above 
quotation argues against the principle enunciated in Matter of 
Cooper. While concededly dicta, such collateral statements uni- 
formly upholding the power of the courts over attorneys take an 
added weight when we recall the ex parte origin of Matter of 
Cooper.’’ 


In the same editorial are the following statements: 


‘‘The conclusion is ventured that Matter of Cooper the judicial 
landmark for the doctrine of supremacy of the legislative power 
over attorneys in New York, is a most unsatisfactory decision. 
Arising out of a unilateral argument resting upon a brief which 
was never subject to criticism in open court; opposed by the over- 
whelming rule to the contrary of other states; rejected by com- 
mentators; indirectly undetermined by the statements of Judge 
Cardozo in People ex relator Karlin v. Culkin; contrary to public 
policy; and destructive of the doctrine of separation of powers; 
there is—to say the least—some warrant for the belief that Matter 
of Cooper is a case which might well impel the Court of Appeals 
to repeat the words of Judge Cardozo in Klein v. Marvelas (219 
N. Y. 383, 386) : 


‘Our past decision ought not to stand in opposition to the 
uniform convictions of the entire judiciary law of the land.’ ’’ 


We quote from the brief for the Petitioner : 


‘*As early as 1924, Julius Henry Cohen, in ‘The Law—Business 
or Profession?’ considered at length the Cooper case at pages 92, etc., 
and called attention to the fact that this was an ex parte decision and 
that later decisions from courts throughout the country had held to the 
contrary. No case is more exhaustive than the case of In re Day, 181 
Ill. 73, 54 N. E. 646. The historical errors in the brief submitted to the 
Court ex parte in the Cooper case are all corrected both in the Day case 
and in the capable article by Blewett Lee on ‘Constitutional Power of 
the Courts Over the Admission to the Bar’ (Vol. 13, Harvard Law Re- 
view No. 4, December, 1899). The discussion as it relates to the case 
of ‘unlawful practice’ is covered anew as recently as October, 1946 
(American Bar Journal, at page 684), in an article by Samuel Micon 
of the Illinois Bar. 

The Cooper case can be cited for nothing except the proposition 
that the Legislature could determine whether or not a diploma from 
the Columbia Law School should be accepted in lieu of the regular ex- 
aminations for admissions to the Bar by the Supreme Court. Even 
this ruling would be held unconstitutional today since it is special 
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legislation and is prohibited by the New York State Constitution, Art. 
III, See. 17, as the Illinois Court pointed out it was prohibited by their 
Constitution. 

To take the Cooper case as a basis for justifying the wholesale 
practice of the law by laymen, is wholly unjustified. It would destroy 
the Court’s power to regulate the practice of law before it. This power 
has been held to be inherent in the Court by decisions throughout the 
country and such power has been implied during such periods in the 
history of New York State when both the Constitution and the statutes 
were silent on the subject. But the Cooper case is today academic in so 
far as it refers to the regulation of the practice of the law, since the 
Legislature has confirmed to the Courts the broadest possible power to 
control the practice of law by attorneys and those who assume to prac- 
tice law. The doctrines advocated here by the respondent are so as- 
tounding and far-reaching in their consequences, that we are sure the 
Court will want to consider the limitations of the Cooper opinion and 
will find that it furnishes no basis for the astounding argument by a 
member of the Bar on behalf of this respondent. 

When the Piper Law was introduced the bar associations who sup- 
ported it, the Legislature and the Governor of the State had before them 
this decision of Judge Cardozo (People ex rel. Kulkin v. Carlin, supra) 
as well as decisions in other states where there was absolutely no doubt 
that the Courts themselves had power to act in cases of unlawful prac- 
tice of law. It was based on all of this that Governor Lehman, when 
he signed the bill, issued his memorandum. Thus, although there was 
no change in the substantive law, for none was needed, there was placed 
in the hands of the Court a new remedy for the control of unlawful 
practice. The amendment to Section 90, subdivision 2, was deliberately 
made and enacted so that the same general powers which the Supreme 
Court has over attorneys as explained by Mr. Justice Cardozo could 
be exercised in a broader sense over any person ‘assuming to practice 
law.’ ”’ 

While contending that most of the arguments made on behalf of 
the respondent were not germane to the disposition of the immediate 
issue before the Court, nevertheless counsel for the petitioners took 
pains to point out the clear distinction between appearances by laymen 
permitted by federal administrative agencies and the control of the 
practice of the law within States by the Courts of the States. Upon 
this point they say: 

‘An excellent discussion of this subject is found in In the Matter 
of Lyon (1938), 301 Mass. 30, 35, N. E. 2d, where the Supreme 
Court of Massachusetts said: 


‘It is the declared policy of this Commonwealth that only 
members of the bar should practice law or hold themselves out as 
authorized to practice law. * * * We understand not that the 
Federal Government has adopted any policy in conflict with this, 
but that rather within its sphere it pursues a similar policy of its 
own. We concede that our policy and our statute must yield to 
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any valid rule or established practice of the Federal Courts con- 
trolling the practice of law in respect to matters within their juris- 
diction, but we see no reason why our policy or statute should give 
way in favor of persons who seek to escape State regulation of the 
practice of the law on the ground that their practice is within the 
field of Federal jurisdiction, when they are not authorized to prac- 
tice in that jurisdiction. Within these limits enforcement of our 
Act according to its terms does not interfere with any Federal 
function.’ ’’ 


Circular #230 promulgated by the Treasury Department pursuant 
to statute, 5 U. S. C. A. 261, admits of no claim that it purports to 
invade the field of state regulation, nor does it authorize or assume to 
authorize persons not members of the Bar to practice law. Indeed, the 
Treasury Department Circular #230 specifically disclaims any such act 
or intention by stating in section 2f thereof 


‘‘Nothing in these regulations shall be construed as authorizing 
persons not members of the Bar to practice law.’’ 


The significance of this Bercu case, therefore, to the Bar lies in the 
bold attempt to break down the decisions in, the State and in other 
States regulating the practice of the law by laymen. The challenge now 
is made that so far as federal agencies are concerned, within the scope 
of their delegated powers they may determine not only who may appear 
to practice before them, lawyers and laymen alike, but may also decide 
that laymen licensed to appear before such agencies are entitled to give 
what would otherwise be Iegal advice within the States themselves. 
This important issue was passed upon by the Supreme Court of Nebras- 
ka in ex rel Johnson v. Childe, 23 N. W. 2d 720. This case was discussed 
at the 17th annual meeting of the Association of I.C.C. Practitioners 
on October 16, 1946. See: ‘‘The Childe Case and Its Significance to 
the Non-Lawyer Practitioner,’’ I.C.C. Practitioner’s Journal, page 38. 
One of the Association’s class B practitioners (laymen), Mr. C. E. 
Childe, for some years represented carriers and shippers in proceedings 
against the Nebraska State Railway Commission. In 1940, the Attorney 
General of the State of Nebraska brought action in the State Supreme 
Court charging that Childe was engaged in the practice of law without 
a license. The Court held that neither the State Legislature nor the 
State Commission could authorize non-lawyers to practice before ad- 
ministrative bodies if such practice amounted to practicing law. The 
Court held that it alone could authorize persons to practice law, that it 
alone had the power to say what constituted the practice of law, and 
that it could punish anyone for contempt if he presumed to practice law 
without a license. This is the generally judicial accepted view in this 
country. 

The Court, after laying this foundation, said: ‘‘It is charged that 
respondent appeared before the Railway Commission in said matter 
in a representative capacity and performed certain acts including the 
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preparation and filing of pleadings, the examination and cross-examina- 
tion of witnesses, the lodging of objections to the introduction of testi- 
mony, and the making of arguments in support of positions taken by 
those whom he represented. While these functions are generally in- 
cluded in the routine duties of a practitioner of the law, they are not 
conclusive when performed outside of court, unless it be shown that 
legal training, knowledge, and skill were required in their exercise. As 
was said in the Barlow Case, laymen may prepare simple, elementary 
dceuments of a routine character. A layman may also advise persons 
as to matters of business although minor legal questions be incidentally 
involved, where the legal training, knowledge, and skill required are 
not beyond the range of the average man. * * * 

In discussing the significance of this case to class B practitioners, 
Mr. Erle J. Zoll, Jr., at the meeting of the Association of I.C.C. Practi- 
tioners on October 4, 1946 said: 

‘The Childe Case is obviously of great interest to Mr. Childe and 
other Nebraska practitioners, but it is also of great interest and signifi- 
cance to all other non-lawyer practitioners. I hope that this case brings 
home to the class B practitioners of this Association, that Bar Associa- 
tions and other groups are now attempting, more than ever before, to 
prevent non-lawyers from appearing in a representative capacity before 
state and federal Commissions. Members of the Association should know 
that the situation in the states is not improving and should realize that 
the passage of the Administrative Procedure Act does not mean that 
the question of federal practice is forever at rest.’’ 

In this connection, at the 69th Annual Meeting of the American 
Bar Association here in Atlantic City on October 30th, 1946, the Com- 
mittee on Unauthorized Practice of the Law of the American Bar As- 
sociation reported (pages 53 and 54 of the Advance Program of the 
69th Annual Meeting of the American Bar Association) as follows: 


““VI. Practice Berore ADMINISTRATIVE TRIBUNALS 


The most important project on your committee’s agenda for the 
coming year is the suppression of authorized practice of law before ad- 
ministrative tribunals. In its last report your committee recommended 
the amendment of Section 6(a) of the MceCarran-Sumners Bill so as to 
prohibit the practice of lay persons before administrative tribunals in 
any matter involving the ‘taking of testimony, submission of evidence, 
determination of facts and the application of the law thereto, or the 
preparation of a record which may be made the basis of judicial review 
by a court or by a tribunal within the agency authorized to hear and 
determine appeals from a decision of the agency based on such records.’ 
Believing that the insistence upon amending Section 6(a) of the Act 
might jettison the entire bill, the Board of Governors deemed it unwise 
to adopt your committee’s recommendations. 

Now, however, the McCarran-Sumners Bill is law and your com- 
mittee intends to exert every effort to limit practice before administra- 
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tive tribunals. As the first step in this direction, your committee has 
prepared a tentative draft of a bill embodying the principles of the 
recommendations made in its last annual report. This bill has been 
submitted to the Administrative Law Committee for its consideration 
and the chairmen of your committee and the Administrative Law Com- 
mittee have already met on one occasion for the purpose of considering 
the most effective method of accomplishing the desired result. A meet- 
ing of the entire membership of both committees has been scheduled 
in conjunction with the annual meeting of the Association in Atlantic 
City.”’ 

The chairman of this Committee attended the session on Federal 
Administrative Law at Atlantic City and brought to the attention of the 
Committee the situation arising out of the Bereu case. It is his opinion 
that this problem will receive the earnest consideration of the American 
Bar Association Committee during the coming year. 

In the discussion which took place before the I.C.C. Practitioners, 
lawyers sympathetic to the efforts of laymen to practice law nevertheless 
expressed doubt as to whether or not the mere authorization to practice 
before federal agencies would permit such a Practitioner to give legal 
advice to a citizen of his own State even in the matter of an Interstate 
Commerce case involving interstate commerce law. One of them said 
that the State would assert its police power and would say: 

‘* “Now, we admit that it is a federal matter, but even in federal 
matters, we are entitled to protect the citizens of our state against having 
legal advice given to them by non-lawyers in the same way that we are 
entitled to protect the health of our people by preventing non-doctors 
from practicing medicine.’ Now, that is the argument that is going to 
be made. I don’t know how it will be resolved, but I think we are on a 
little dangerous ground if we assume that because a state court recog- 
nizes admission to a federal court, they will necessarily recognize the 
right of a non-lawyer to advise on legal questions the citizens of their 
own states.’’ 

And Commissioner Clyde B. Aitchison said, the question ‘‘is cer- 
tainly one which is worthy of very serious consideration, namely, 
whether a particular act done in an office of a practitioner in this state 
is equivalent to an actual practice before it, that is, before the Commis- 
sion, and thereby is given the protection of the aegis of the Commerce 
Clause of the Constitution or is left to the State to deal with. I don’t 
think the question is by any manner of means solved.”’ 

This is quite an advance on the part of those who would give 
rather free latitude to laymen to practice law before the Interstate 
Commerce Commission and presages a continuous battle between the 
lay practitioners and the Bar, both State and National. In this battle 
this Association will, of course, play its part. We shall consult with 
the Committee on Unauthorized Practice of the Law of the American 
Bar Association, as well as its Committee on Administrative Practice. 
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RECOMMENDATION 


Your Committee recommends that it be authorized to appear as 
amicus curiae on the appeal in the Bercu case in the Appellate Division 
and Court of Appeals and to participate in the efforts to revise the 
Federal Administrative Procedure Act. 


WoRKMEN’s COMPENSATION LAW 


Your Committee can report nothing further with reference to the 
legislation authorized by the Association dealing with practice before 
the Workmen’s Compensation Bureau by laymen. We had hoped that 
by this time we would have some cooperation from liberal union leaders. 
So far, we have nothing in the way of progress to report. 


THE PRACTICE OF THE Law By REAL Estate BROKERS 


It is our understanding that the Real Estate Board of New York 
will introduce legislation this year authorizing the drawing of legal 
documents by Real Estate Brokers. We shall watch this legislation 
closely and in cooperation with local Bar Associations throughout the 
State take action to preclude the opening of the door to practices which 
we have heretofore condemned. 

Your Committee recommends the adoption of the following resolu- 
tion : 

RESOLVED that the Committee on Unlawful Practice of the Law be 
and is hereby authorized to appear as amicus curiae on behalf of this 
Association on, any appeal taken in the Matter of Bercu referred to 
above and to present the lines of argument outlined in this report and 
the Committee be and it is further authorized to cooperate with the 
Committee on Unlawful Practice of the Law of the American Bar 
Association and the Committee on Administrative procedure in the 
direction of clarification of the law with regard to the appearances of 
laymen in matters before administrative bodies involving the furnishing 
of legal advice and the carrying on legal proceedings. 


Respectfully submitted, 


Juutius Henry CoHEN, Chairman, Henry S. MANLEY, 
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REGULATED TRANSPORTATION AND THE ANTI-TRUST LAWS 
By J. Carter Fort* 


The Bulwinkle bill is an old story to those of us whose chief inter- 
est is in transportation, but it has been the subject of so much misun- 
derstanding that, even before an audience such as this, it is well, now 
that the bill has been reintroduced into the 80th Congress, to review its 
purposes and provisions. 

Perhaps the quickest way to clear up some of the misunderstanding 
with which the subject has been surrounded is to contrast what the 
Bulwinkle bill is with some of the things which it is not. 

It is not a bill to exempt the railroads, or other carriers, from the 
operation of the anti-trust laws. It is, rather, a bill to provide a states- 
manlike and workable method of administering the anti-trust laws as 
they apply to regulated transportation. 

It is not a bill to reduce proper government supervision of trans- 
portation, but is a bill to harmonize and reconcile two great policies of 
government—the policy of the anti-trust laws and the National Trans- 
portation Policy expressly declared by Congress in the Interstate Com- 
merece Act—in such fashion as to provide more adequate and effective 
supervision. 

It is not a ‘‘railroad bill’’, or a ‘‘motor carrier bill’’, or a ‘‘ water 
earrier bill’’. It applies to all of them, and is supported by all of 
them, but it is in the truest sense a transportation bill, supported with 
extraordinary unanimity by shippers, shippers’ organizations, state and 
federal regulatory bodies, and all who have a working knowledge of, and 
a practical interest in, efficient and adequate transportion. 

It is not an unprecedented bill. Congress has already adopted sim- 
ilar measures with reference to air carriers and overseas shipping. 

It is not a bill which hag been hastily or inadequately considered. 
It was introduced in the House of Representatives of the 79th Congress 
by Representative Bulwinkle of North Carolina. After extensive hear- 
ings before the Committee on Interstate and Foreign Commerce, the bill 
was passed by the House by a vote of 277 to 45. After further extensive 
hearings before the Senate Committee on Interstate Commerce, the bill 
was favorably reported by an over-whelming majority of that Committee 
but never came to a vote on the floor of the Senate because of the legis- 
lative jam which developed in the closing days of the 79th Congress. 

The bill has now been introduced in the new Congress by Represent- 
ative Bulwinkle as H. R. 221, 80th Congress, and a similar bill has been 
introduced by Senator Reed of Kansas as §. 110. Whether there will 
again be comprehensive hearings before the committees remaing to be 
seen, although in view of the exhaustive nature of the hearings held last 





*Summary of address by Mr. Fort, Vice President and General Counsel, 
Association of American Railroads, before the Michigan Chapter of the Practi- 
tioners’ Association, on January 16, 1947. 
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year, there would not seem to be occasion for their repetition at this ses- 
sion. 

Last year there appeared before the House committees, witnesses 
representing shipping interests of every sort and from every section of 
the country, all kinds of carriers, and also the Interstate Commerce Com- 
mission, the State Commissicns, the Office of Defense Transportation, 
the War Department, the Navy Department, the National Industrial 
Traffic League and important farming groups—all with a direct interest 
in good transportation. 

Not one of these witnesses opposed the passage of the bill, which was 
certainly a remarkable situation. It is difficult to recall any proposed 
legislation dealing with transportation in connection with which there 
was such unanimity in the informed views of those affected. 

The reason for this unanimity is not difficult to understand. The 
business of common carriers is distinguished from business generally in 
important and controlling respects. In the first place, common carriers 
are subject to special and comprehensive regulatory laws, state and 
national, and to a continuing supervision by administrative agencies of 
the Government. In the second place, the nature of common carriage is 
such that there is an inevitable interdependence and interrelationship 
between the activities of the individual carriers. For many purposes, in 
a very real sense the railroads of the country make up a single system. 
As the late Joseph B. Eastman, one of the greatest transportation au- 
thorities we have known in many years, said: 


‘‘No railroad can live unto itself. It must work closely with its 
neighbors, interchange cars and participate in a multitude of 
through routes and joint rates. What we actually have is a single 
transportation system made up of a large number of parts separate- 
ly owned by individual companies.”’ 


Speaking to such a group as this, it is unnecessary to point out that 
the railroads of the country form an interlacing system of transporta- 
tion throughout the United States, providing through continuous trans- 
portation from every point in the country to every other point. It would 
be entirely unrealistic to regard one railroad as a separate entity for all 
purposes, set apart from all other railroads. The fact is that each fits 
into the others like a piece of a jig-saw puzzle. There is a common use of 
ears which are designed and maintained to common standards. There is 
through billing, single settlement of claims in connection with transpor- 
tation over many lines, common research activities and innumerable 
other common activities all of which are well known to you. 

Railroad rates are interdependent and interrelated far beyond the 
knowledge of the average person not called upon to deal with them. 
Whether or not a railroad rate is discriminatory must be determined by 
considering that rate with relation to other rates. The same thing is also 
true, to a large extent, in determining the reasonableness of a particular 
rate. Thus, the requirement of the law that rates be reasonable and non- 
discriminatory cannot be complied with by considering individual rates 
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with a disregard of the rate structure of which the individual rates are 
an integral part. Professor Ripley, an outstanding student of trans- 
portation, said that rates are so related that they make a single fabric, 
so that if one thread in the fabric becomes shortened, a kink develops in 
the fabric. It follows, as the Interstate Commerce Commission has said 
many times, that reasonable and properly related rates, in accordance 
with the requirements of the statute, can be established in no other way 
except by consultation and conference between the carriers and the 
shippers. 

The broad purpose and objective of the Bulwinkle bill is to provide 
means for removing and avoiding conflict between the National Trans- 
portation Policy and the policy of the anti-trust Jaws and to provide for 
the method of drawing a line of demarcation by a governmental body 
between collective activities which are permissible under the anti-trust 
laws, and those which are not permissible. 

The Bulwinkle bill would give to the Interstate Commerce Com- 
mission the duty and the authority of drawing this line of demarcation 
in keeping with the standard of Congress set forth in the bill. In short, 
the bill provides that the anti-trust laws shall not be taken as forbidding 
agreements between carriers if such agreements are in furtherance of 
the National Transportation Policy declared by Congress and have been 
found by the Interstate Commerce Commission to be in furtherance of 
such policy. 

That policy is directed toward two great objectives—first, the main- 
tenance of an efficient and economical transportation system adequate 
to serve the purpose of commerce and the needs of national defense, and 
second, the maintenance of reasonable and non-discriminatory rates so 
that the cost of the transportation system will be fairly and equitably 
distributed among the users of that system. It is difficult to imagine 
how any one could justly complain of agreements between carriers which 
would further these great objectives. 
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JOBS IN TRAFFIC FOR COLLEGE GRADUATES 
By Warren H. Wacner* 


*‘One cannot jump at once to great ends. Therefore I hope 
you will not shirk the details and drudgery that life offers, but will 
master them as the first step to bigger things. One must be a soldier 
before one can be a general.’’ 


This was written by Justice Oliver Wendell Holmes, of the United 
States Supreme Court, to a newly admitted member of the bar. 

The point seems to have significance in connection with some cor- 
respondence to the Editor of our excellent contemporary, the Traffic 
World. In the January 11, 1947, issue there appeared a letter to the 
Editor from a college graduate who had majored in transportation and 
public utilities, but was having difficulty in getting situated somewhere 
in traffic, apparently largely because of lack of experience. 

There are very few of the higher positions in the business world 
obtainable without experience beyond college. The first illustration 
which comes to mind is that of the intern in connection with medicine. 
Some states require work in a law office for a given period before ad- 
mission to the bar. The writer to the Traffic World states that maybe 
some day traffic men will realize that they cannot put their field in the 
same professional bracket as say accounting. Some states require one 
year’s experience in the office of a Certified Public Accountant prior to 
the taking of an examination for C. P. A. 

Replies addressed to the Editor of the Traffic World indicate that 
there is need for traffic men. But without experience one can scarcely 
expect a concern large enough to need able traffic men to place in a high 
responsible position a man who has no more than a sheepskin. 

In the Sunday Star (Washington, D. C.) ‘‘This Week’’ magazine 
for January 19, 1947 the following is attributed to Dr. Ray Lyman 
Wilbur, Chancellor of Stanford University : 


‘*Just a few years ago we heard people talking about ‘no more 
frontiers.’ They said there was no more need to fight and struggle 
for existence. Now the whole world population finds itself where 
it must work harder than ever if it is to get out of the hole that it 
is in. Happiness is a true goal of man, but it comes through striv- 
ing, not through resting. To halt, to be satisfied, is in part to die. 
Life is an adventure and can be glorious, but not for the parasite.”’ 


There is need today, and there will always be need, for traffic men. 
But instead, of becoming more simple, the subject is becoming more and 
more complicated. That requires more experience before responsible 
jobs are filled. 

But the job seeker must not lose sight of the fact that today the 
competition one must meet is far more keen that it has been in the past. 





*Mr. Wagner was formerly president of the Practitioners’ Association. 
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Below are four letters quoted from the January 11 and January 25, 
1947, issues of the Traffic World touching upon this subject. 


Editor the Traffic World: 


I’d like to give you and your readers a poser. It concerns myself 
directly, and I guess many others are in the same boat. First I’ll say 
I am a college graduate, with a major in transportation and public 
utilities. I might mention here, that due to the ‘‘unprecedented’’ lack 
of interest in traffic, the course was discontinued as a degree course 
when its one professor left to work for the boys in Washington, D. C. 

My case can be stated simply: I am greatly disillusioned about the 
traffic field. All the pious mouthings of those in the field prior to and 
after 1938, when I started college, about the need for trained men for 
such work, was just so much baloney—a good subject to present at 
the dinners and cigar parties. I think I did well in the field in school. 
When I had to leave school, after some rough knocking, I did manage 
to get some traffic work. I even went to nite school trying to catch up 
on more of the traffic work to add to the three years I had at day school. 
I thought maybe I could get a degree before I went to the Army. 

Then, in the Air Transport Command, I got some operational ex- 
perience and was good enough to be sent back to the states to enter 
Transportation Corps Officer Candidate School. Maybe I couldn’t 
go more than twelve of the seventeen weeks of the course—but it wasn’t 
because of the studies. 

I was discharged from the Army completely before commissioning. 
So, in further pursuit of the star in the heavens, I went back to school 
as soon as I was deemed fit for it, and got my B.S. And now I’ve been 
running my rear end ragged trying to get situated somewhere in traffic. 
But I don’t have what is wanted—‘‘experience.”’ 

Where was I supposed to get that experience—in a hospital bed? 
Under PL 16, I was set up to continue schooling after getting my degree, 
since I had planned to take post-graduate work on traffic procedure 
and law, but at the time, while in school, I started to get an uneasy 
feeling that has gradually become reality, about possibilities in the field. 
All these jokers in traffic want a degree, plus about ten years of ex- 
perience and an age limit under 25. Too bad I wasn’t a quiz kid—but 
then maybe I never would have taken the traffic curriculum if it had 
been so. I’ve tried to get located almost anywhere in the states, but 
lack of experience knocks me for a loop every time. 

Why do you think the course was discontinued at my alma mater? 
Certainly not because it was a difficult course. You in the field are not 
encouraging high school graduates to get training in the work, except 
by promises of the immensity of the field and its operations. Jobs 
are what pay off. Instead of spending so much time and money on 
the traffic institutes, to train men after employment, pay heed to getting 
them into school where there are regular courses, and give jobs. 

Maybe you traffic men are frightened at the prospect of employing 
college men because the old hogwash about college men feeling superior 
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still has control. I’m at the point where I’m looking into other fields 
for work. I seem to have wasted time, money and effort at college 
learning what I was told was needed. Traffic men may have done a 
fine job during the war, but there sure was plenty of room for improve- 
ment. They may knock their collective heads against a wall as far as 
I’m concerned, yelling about the need for trained men; but here is 
one Joe who is going to discourage any one who asks about the college 
courses in Traffic. 

Traffic men ought to try examining themselves occasionally—in- 
stead of yelling about where the government is going—and see if what 
they are after isn’t just the opposite of what the meetings and other 
such affairs spout about. Get out of the daze some advertising agency 
seems to be in when they write about all the business leaders of today 
who started at an average of $13.40 a week back in 1909. This isn’t 
1909. Taxes are higher and so are prices, and so are there more oppor- 
tunities to get the schooling that they say took so many years to get 
working. Maybe this all will be considered a wet blanket—but for me 
it’s all dried out now, and put away. Maybe some day traffic men will 
wake up and realize they can’t put the field into the same professional 
bracket as say accounting is now held to be—till they are willing to 
back up the talk at gatherings, by them and the college professors, with 
more than just that talk. 

William D. Wilder. 

Philadelphia, Pa., November 10, 1946. 


Editor the Traffic World: 


Mr. Wilder in his letter in the January 11 issue made a sweeping 
indictment of the industrial traffic manager. There are two sides to 
this picture. 

Within the past year our company sought to employ a young col- 
lege graduate and wrote five universities for prospective applicants— 
Harvard, N. Y. U., Pennsylvania, Michigan and Chicago. Three of 
these universities were unable to furnish a single application and the 
other two failed to turn up what we considered a worthwhile prospect. 

As far as college training in transportation is concerned, Mr. Wilder 
is off on the wrong foot. It is the lack of such college trained men and 
not an oversupply which is to be decried. 

In our quest for an addition to our traffic department, college gradu- 
ates were first sought simply because, in general, they have two requis- 
ites which are not ordinarily apparent in other individuals; first, an 
initial interest in transportation evidenced by their study of the subject 
whereas others often merely ‘‘drift’’ into the profession, and, second, 
the ability to analyze a problem gained thru experience in similar prob- 
lems at college. 

On the other hand a non-college man often possesses a greater ini- 
tiative, because he has been thrown out on his own at an earlier age. 

The crux of the inability of prospective employe properly to 
approach an employer lies in our faulty economy in which individuals 
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today are taught to look for butter on their bread while expending only 
sufficient effort to earn bread alone. 

Industrial traffic departments are looking for young inexperienced 
men with a proper background of college training, providing the indi- 
vidual has more than just a degree to offer. If this alone is proffered, 
the non-college man who is alert and has inherent initiative is to be 
preferred. 

C. L. Bruno, General Traffic Manager, 
Spencer Kellogg & Sons, Ine. 
Buffalo, N. Y., January 14, 1947. 


Editor the Traffic World: 


Anent the cry from the wilderness of a college education by the 
graduate who couldn’t land a traffic job (Open Forum, Traffic World, 
Jan. 11, 1947) : 

If some one has sold Mr. Wilder, the author of the ery, the idea 
that to be a traffic manager all one needs be is a college graduate he 
must be a gullible soul or the seller is an exceptional salesman. 

Whether it be in law, medicine, carpentry, engineering, traffic man- 
agement or what have you, a college education is only the preliminary 
step toward the ultimate goal. A degree in medicine must be followed 
by years of practical experience as an interne in a hospital. The robes 
of a judge do not just drape themselves over the shoulders of the law 
graduate as he proudly leaves the school room with his diploma. In 
every profession there must be a period of apprenticeship, so to speak, 
before one can take on the duties of the master. 

In my younger days I studied buttermaking and thought it possible 
to do the job from the ‘‘book-learning’’ I had. What happened? My 
first job was to arise at 4 A.M., build a fire under the boiler, then drive 
miles into the country, collecting the farmers milk and cream. Re- 
turning to the factory there were seemingly endless jobs, such as clean- 
ing the separator, washing the churn, the butter table and all the rest 
of the machinery and tools. Packing the ice box with 300 pound cakes 
of ice was a hot job but the work of the day was eased with two or more 
hours of packing tubs and wrapping cakes of butter. After. months 
of such drudgery, and just when the appointment to head buttermaker 
was to be made, the company collapsed. 

So I went railroading. Here the experiences were the same but 
without the benefit of book-learning. Pushing a truck, shoveling coal, 
throwing switches, was fun in those days. Issuing bills of lading, 
making up freight bills, selling tickets and other office duties followed, 
but were intermingled with freight handling, yard checking, solicitation. 
Up into the higher reaches of railroads the way was taken until the 
happy day when a job as an industrial traffic manager was obtained. 

It was soon evident that a lot of things learned about transportation 
had to be unlearned. There was a new apprenticeship to go through be- 
fore there was any real justification for using the title of traffic manager. 
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At this stage a college education would have helped; but it would 
not and could not take the place of actual experience gained through 
years of hard work. I was no more ready to take a case before the 
Commission, or to deal intelligently with some of the complicated trans- 
portation problems confronting the industry, than would be the college 
graduate in medicine to perform a delicate operation. 

A college education is a wonderful thing to have, but the student, 
no matter how high his standings, must not expect the top job in any 
line of endeavor without taking the post graduate course called 
‘*experience.”’ 

Industrial traffic management is a wide open field. There are 
hundreds of young men entering it, many of whom will not make the 
grade; but many will write their names in the history of this profession. 
They are the ones who will start from ‘‘scratch,’’ college education 
or no college education. The need for trained men is not ‘‘boloney,’’ 
as Mr. Wilder states. The trouble is that his idea of ‘‘training’’ differs 
from that of the employer who needs a man with practical experience 
for the top job, which is the job Mr. Wilder seemingly wants and cannot 
obtain. 

If he will look around for a beginner’s job he can, no doubt readily 
find one, finish his schooling, and be paid for it, even though the pay 
may not be as great as the enthusiasm the beginner has set as the price 
for his knowledge. 


Wisconsin Paper & Pulp Manufacturers’ Traffic Association, 
J. E. Bryan, General Traffic Manager, 


Chicago, January 14, 1947. 


Editor the Traffic World: 


To me the most interesting item in your January 11th issue was 
the letter written by William D. Wilder and which you published on 
your Open Forum page section. 

What Mr. Wilder complains of is no different from what it was 
in 1910 when I was graduated from a four-year college course in which 
I ‘‘specialized’’ in transportation. The trouble is now, as it was then, 
that the college man has not received anything in college which makes 
him directly useful or gives him a chance to step into a job where he 
can get his opportunity to begin the climb in a traffic department office. 

I frequently, in my college course, asked the professors if they 
would put in a course in stenography and typing so I would have some- 
thing I could say I could do when I went to look for a job, but I was 
very definitely informed that, if I wanted that, I could go elsewhere 
and get it and that the university was providing only the groundwork 
for executive positions. 

This is quite an indictment and criticism; but I think the deans 
of the colleges and universities who deceive these young men and send 
them out unfitted to do some one needful thing well have it coming 
to them. 
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If you will suggest to Mr. Wilder that he put this to the test by 
inquiring in some of the traffic offices where he has failed to get a job 
whether they might have an opportunity for him if he were a good 
stenographer, I think he will find that I am right and that, if he will 
now put in a good six months on stenography and typing, he can land 
a job in almost any traffic office he selects. 

You may print this if you wish. It may help many other young 
men. I offer it without any apologies to my Alma Mater. 


Yours very truly, 


A. W. Brown, Secretary and Traffic Manager, 
The Paraffine Companies, Inc. 
San Francisco, Cal., January 17, 1947. 





COMMENTS OF MR. JUSTICE BURTON OF THE SUPREME COURT CONCERNING 
THE DECEMBER, 1946, ISSUE OF THE JOURNAL. 


The following gracious letter, dated January 18, 1947, has been 
received from Mr. Justice Burton of the Supreme Court of the United 
States : 


Association of Interstate 


Commerce Commission Practitioners 
Room 2218, I. C. C. Building, 
Washington 25, D. C. 


Gentlemen : 


Please accept my thanks for the interesting number of the I. C. C. 
PRACTITIONERS’ JOURNAL for December, 1946, (Section One) which you 
have sent to me, including some timely articles and with special refer- 
ence to the one on members of the Supreme Court by William A. Millen, 
reprinted from The Washington Evening Star. 

As a member of the Court, I wish to express my indebtedness to 
the Bar, including the Bar of the Interstate Commerce Commission, 
which assists the Court immeasurably in its work. 


Yours sincerely, 
HHB/the Harold H. Burton 





1. C. C. PRACTITIONERS JOURNAL GIVEN PROMINENT PLACE IN BIBLIO- 
GRAPHY LIST IN REPORT OF SECTION OF PUBLIC UTILITY LAW, 
AMERICAN BAR ASSOCIATION, 1946. 


The section of Public Utility Law of the American Bar Association 
in its 1946 report sets forth ‘‘A Selection of Articles, Notes and Com- 
ments Relating to Periodicals During the Period June 30, 1945, to 
July 1, 1946’’. Nineteen publications were listed and, with the excep- 
tion of the George Washington Law Review, the I. C. C. PractiTIONERS’ 
JourNAL had the largest number of articles cited. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 


T. E. Banning, T. M., Columbia Steel Company, San Francisco, 
California. (Oct. 1946) 

R. Aubrey Bogley, Southern Building, Washington, D. C. (2-12-47) 

J. H. Epps, Sr., Jonesboro, Tennessee. (11-23-46) 

James H. Peters, 43 Court Street, Portsmouth, Virginia. (Word 
has just recently been received that Mr. Peters died 1-11-44.) 

Payne Williams, 102 Warren Street, New York, N. Y. (Word 
received from Mrs. Williams recently that Colonel Williams was killed 
in action in North Africa, in July, 1943.) 





WANTED—NEW MEMBERS 


The seed catalogs now being delivered by the postman remind us 
that we should plan now for the growing season if we hope to be proud 
of our flower and vegetable gardens next summer. 

Your membership Committee is also planning for a growing season 
for our Association, of which we are now and want to continue to be 
justly proud. 

Every member can help the Association to grow by inviting eligible 
non-members to join. 

Any person who has been granted a certificate to practice before 
the Interstate Commerce Commission is eligible to apply for membership 
in the Association and any member of the Association is eligible to 
apply for admission to the Regional Chapter of his locality. 

Watch us grow, yes, but help us grow, too. Get a new member 
today! 

W. R. Serteas, Chairman, 
MEMBERSHIP COMMITTEE. 
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Senator Langer Would Strip Interstate Commerce 
Commission and Other Agencies of Their 
Legal Staffs and Transfer Them 
To Department of Justice. 


By R. GranvitLE Curry 


On February 14, 1947, Senator Langer, of North Dakota, introduced 
in the Senate a bill (S. 605) ‘‘To consolidate in the Department of 
Justice the function of furnishing legal advice to Government agencies’’. 
This bill provides specifically ‘‘That all personnel employed by each 
of the agencies of the Government (other than the Department of 
Justice) in positions of attorneys or in any other positions requiring 
the services of persons learned in the law, are hereby transferred from 
such agencies to the Department of Justice’’. 

The term ‘‘agency of the Government’’ is defined to mean ‘‘any 
executive department, commission, independent establishment, corpor- 
ation owned or controlled by the United States, board, bureau, division, 
service, office, authority, or administration, in the executive branch of 
the Government’’. The bill provides that whenever ‘‘any agency of 
the Government is in need of legal counsel or advice, the head of such 
agency shall request the Attorney General to furnish such counsel or 
advice’’, and that the Attorney General ‘‘shall consider any such request 
and if the subject matter upon which legal counsel or advice is sought 
is one upon which it is appropriate to furnish such counsel or advice, 
he shall provide for furnishing such counsel or advice to such agency’’. 
Under the bill the Attorney General is authorized ‘‘temporarily to 
assign personnel of the Department of Justice to other agencies of the 
Government’’ but ‘‘ Any personnel so assigned by the Attorney General 
to any agency of the Government shall, while so assigned, remain sub- 
ject to the general supervision of the Attorney General and shall be 
subject to the supervision of the head of the agency to which assigned 
only to the extent specified by the Attorney General’’. 

If such a bill as this were enacted by Congress it would strike at 
the very foundations of the Commission’s position as an independent 
agency of Congress, would subordinate it in large measure to an exe- 
ecutive department, and would run counter to the principles upon which 
this important agency was created in order that it might dispassion- 
ately and objectively discharge in the public interest its far-reaching 
responsibilities. 

As illustrating how the proposed bill, if enacted, would undermine 
the independent status of the Commission as now recognized by statute, 
it is to be remembered that Congress has specifically provided that, in 
suits to set aside, orders of the Commission, this ‘‘Commission and any 
party or parties in interest to the proceeding before the Commission * * * 
may appear as parties thereto of their own motion and as of right, and be 


—455— 











456 I. C. C. PRACTITIONERS’ JOURNAL 





represented by their counsel *** and the Attorney General shall not 
dispose of or discontinue said suit or proceeding over the objection 
of such party or intervener aforesaid, but said intervener or interveners 
may prosecute, defend, or continue said suit or proceeding unaffected 
by the action or nonaction of the Attorney General of the United States 
therein’’ (28 U.S. C. A. Section 45a). 

In McLean Trucking Co., v. United States, 321 U. S. 67, an im- 
portant case involving the validity of an order of the Commission 
authorizing merger of certain motor carriers, the court upheld the order 
of the Commission, although ‘‘The United States confessed error’’. If 
the Commission had not had its own staff, in these circumstances, but 
instead had to turn to the Department of Justice for advice or support, 
one might justly say that the public would have been deprived to its 
detriment of proper judicial review of the important questions involved 
in that case. It is vital to the Commission and to the public that that 
agency should have its own well-informed staff who through experience 
over the years are conversant with the background and philosophy of 
the Commission as an independent agency and are familiar with and 
able intelligently to handle the complicated and difficult questions which 
arise under the act administered by this agency. 

In this connection another case of significance is Interstate Com- 
merce Commission v. Oregon-Washington R. & Nav. Co., 288 U. S. 14. 
There the validity of an order of the Commission was challenged on the 
specific ground, among others, that the ‘‘Supreme Court may not hear 
and decide the case in the absence of the United States’’, the fact being 
that the ‘‘United States refused to join in the appeal’’. The court 
promptly held against this contention and cited the provisions of the 
statute above referred to. 

The proposed bill would not only cripple the Commission in making 
proper defense of its orders in court, a result certainly not in the public 
interest, but would among other things, transfer from the Commission 
its legal staff in the Bureau of Inquiry and in the Bureau of Motor 
Carriers and thus deprive it of particularly well-fitted and trained 
men to deal with questions of law and possible infractions of the statute 
which it is charged with administering. 

The proposed legislation, if it be assumed to be taken seriously, 
will no doubt be met by strong objection not only from those interested 
in the Interstate Commerce Commission but in other agencies. This 
appears to be a type of legislation as to which our Association should 
in the public interest make known its opposition at the appropriate 
time. 

Printed below, for convenience of the members of this Association, 
are (a) a copy of the statement of Senator Langer in the Congressional 
Record of February 14, 1947, in support of his bill, and (b) a copy 
of the bill itself. 

The bill was referred to the Committee on Expenditures in the 
Executive Department. 
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STATEMENT BY SENATOR LANGER 


Section 361 of the Revised Statutes, which was derived from the 
act of June 22, 1870, provided that all services requiring the skill of 
persons learned in the law and necessary to enable other departments of 
the Government to carry out their functions should be performed by 
officers of the Department of Justice, under the direction of the At- 
torney General. 

This section reads as follows: 


**Sec. 361. The officers of the Department of Justice, under the di- 
rection of the Attorney General, shall give all opinions and render all 
services requiring the skill of persons learned in the law necessary to 
enable the President and heads of departments, and the heads of bureaus 
and other officers in the departments, to discharge their respective dut- 
ies; and shall, on behalf of the United States, procure the proper evi- 
dence for, and conduct, prosecute, or defend all suits and proceedings 
in the Supreme Court and in the Court of Claims, in which the United 
States, or any officer thereof, as such officer, is a party or may be in- 
terested; and no fees shall be allowed or paid to any other attorney or 
counselor at law for any service herein required of the officers of the 
Department of Justice, except in the cases provided by section 363.’ 

The provisions referred to in the first paragraph have been super- 
seded to a great extent by subsequent statutes imposing legal functions 
upon other agencies of the Government and authorizing the employment 
of personnel necessary to carry out such functions. 

The attached bill would transfer to the Department of Justice all 
employees in other agencies occupying positions the incumbents of 
which are required to be lawyers. After such transfer such other agen- 
cies would be prohibited from filling such positions, and would be com- 
pelled to call upon the Attorney General for such legal assistance as 
might be required. 

The Attorney General would be permitted to assign members of his 
staff temporarily to other agencies but would retain the control and sup- 
ervision of attorneys so assigned. 

The bill would take effect 60 days after the date of its enactment. 





SENATOR LANGER’S BILL (S. 605) 
A Bill 


To consolidate in the Department of Justice the function of furnishing 
legal advice to Government agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


That all personnel employed by each of the agencies of the Government 
(other than the Department of Justice) in positions of attorneys or in 
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any other positions requiring the services of persons learned in the law, 
are hereby transferred from such agencies to the Department of Justice. 


Sec. 2. After the effective date of this Act, no agency of the Gov- 
ernment (other than the Department of Justice) shall employ any 
person in any such position. 


Sec. 3. Any personnel transferred under the provisions of the first 
section of this Act in excess of the numbers required by the Attorney 
General in the exercise of his functions shall be separated from the 
service, or transferred to positions not requiring the services of persons 
learned in the law. 


Sec. 4. Whenever, after the effective date of this Act, any agency 
of the Government is in need of legal counsel or advice, the head of such 
agency shall request the Attorney General to furnish such counsel or 
advice. The Attorney General shall consider any such request and if the 
subject matter upon which legal counsel or advice is sought is one upon 
which it is appropriate to furnish such counsel or advice, he shall pro- 
vide for furnishing such counsel or advice to such agency. For the 
purpose of enabling the Attorney General to carry out the provisions of 
this section efficiently, he is authorized temporarily to assign personnel 
of the Department of Justice to other agencies of the Government and 
to establish in the Department of Justice such bureaus, offices, sections, 
or divisions as he may deem necessary. Any personnel so assigned by 
the Attorney General to any agency of the Government shall, while so 
assigned, remain subject to the general supervision of the Attorney 
General and shall be subject to the supervision of the head of the agency 
to which assigned only to the extent specified by the Attorney General. 


Sec. 5. The President is authorized— 

(1) to make such provision for the transfer or other disposition of 
Government records and property (including office equipment) as he 
may deem appropriate in view of the transfer of personnel provided 
for by the first section of this Act; and 

(2) to make such provision for the transfer or impounding in the 
Treasury of the unexpended balances of appropriations available for 
the carrying out of the functions heretofore performed by such person- 
nel as he may deem appropriate. 


Sec. 6. (a) When used in this Act, the term ‘‘agency of the Gov- 
ernment’’ means any executive department, commission, independent 
establishment, corporation owned or controlled by the United States, 
board, bureau, division, service, office, authority, or administration, in 
the executive branch of the Government. 

(b) This Act shall become effective on the sixtieth day after the date 
of its enactment. 








Ll 














Rail Transportation 


By A. Rea Wiis, Editor 


ACCOUNTING 


Accounting Bulletin No. 14 Canceled 


Division 1 of the I. C. C. issued the following order on January 17, 
1947 : 


‘It appearing that, by order dated April 2, 1917, Accounting Bul- 
letin No. 14, consisting of official interpretations of the accounting reg- 
ulations then in effect, was approved as mentioned in a footnote follow- 
ing this part, chapter, and title in the Code of Federal Regulations, 
First Edition ; and, 

“It further appearing that, by order dated March 29, 1946, the 
‘Uniform System of Accounts for Electric Railways, Issue of 1947,’ 
superseded previously effective accounting regulations which had been 
officially interpreted in Accounting Bulletin No. 14 and rendered those 
interpretations inapplicable after the effective date of said system of 
accounts (54 Stat. 917, 49 U. S. C. 20(3) ); 

“It is ordered, That Accounting Bulletin No. 14 be, and it is hereby, 
canceled and that notice of this order be given to the general public by 
depositing a copy thereof in the office of the Secretary of the Com- 
mission at Washington, D. C., and by filing it with the Director of the 
Division of the Federal Register.’’ 





COURT PROCEEDINGS 
Class Rate Case Hearing 


The Supreme Court of the United States has postponed until March 
3, 1947, hearings involving the validity of the Order of the Interstate 
Commerce Commission of May 19, 1945, in Docket 28300—Class Rate 
Investigation, 1939, which was originally set for February 10, 1947. 
Several State governments and individual railroads are attacking the 
validity of the Commission’s Order. 





Georgia Anti-Trust Case 


The time for filing briefs in the Georgia Case has been extended to 
April 14th. Oral arguments will begin on May 13th before Master 
Lloyd K. Garrison in Washington, D. C. 
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NRAB Jurisdiction over Yardmasters 


The Supreme Court of the United States, at its Session on January 
13, 1947, in Nos. 63-64—Order of Railway Conductors of America v. 
Swan, ruled that the Fourth Division of the National Railroad Adjust- 
ment Board has jurisdiction over yardmasters. The ORC claimed that 
jurisdiction was in the First Division. The Court also held that the 
declaratory judgment procedure is the appropriate means of determin- 
ing such jurisdictional questions. The opinion of the Court was de- 
livered by Mr. Justice Murphy. The only dissent was by Mr. Justice 
Frankfurter, who said the question should be settled under the ‘‘medi- 
atory resources’’ of the Railway Labor Act without review by the Courts. 





Railroad Antitrust Suit Hearing 


Announcement has been made that the Government’s Antitrust 
Suits against the railroads, filed in the Federal District Court at Lincoln, 
Neb., will proceed to hearing beginning April 23, 1947. The Govern- 
ment will then, according to plans, present its case, very largely in docu- 
mentary form. The hearing will then be recessed in order that counsel 
for the defendants may study the documents and prepare such objections 
as they may desire to submit. The Government will then be granted 
time to reply. Such motions as may be made will then be orally argued 
and submitted to the Court for decision. When these have been disposed 
of, the railroads and other defendants will present such evidence as they 
may desire. 





FINANCE MATTERS 
Central of Georgia Reorganization 


Division 4 of the Interstate Commerce Commission has ordered the 
submission of the plan of reorganization approved by the Commission 
and the Court in F. D. 12950—Central of Georgia Railway Company 
Reorganization, to the creditors, for acceptance or rejection under the 
provisions of Section 77 of the Bankruptcy Act. 





Chicago, Indianapolis & Louisville Reorganization 


At Chicago on January 14 Federal Judge Michael L. Igoe declared 
the reorganization of the Chicago, Indianapolis & Louisville Railroad 
completed, after ten years of litigation. Judge Igoe then discharged the 
reorganization managers and trustees, and approved their financial ac- 
counting, leaving only the matter of Federal income taxes to be ad- 
judicated. The entire assets were ordered turned over to the reorganized 
Company as of May 1, 1946, with the new Company assuming all liabili- 
ties of the old Company. 
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Chicago, Rock Island & Pacific Reorganization 


The Supreme Court of the United States, at its session on January 
13, 1947, refused to reconsider its earlier decision denying interest on 
the overdue coupons of bonds of the Choctaw and Memphis Railroad 
Company, an affiliate of the Chicago, Rock Island & Pacific Railroad 
Company. The Court’s denial of the petition for rehearing and recon- 
sideration will have no effect on the plan of the reorganization of the 
Rock Island now pending before the United States Circuit Court of 
Appeals at Chicago. 





Des Moines & Central lowa Railroad Reorganization 


The appointment of A. A. McLaughlin as Trustee of the Des Moines 
& Central Iowa Railroad, in reorganization under Section 77 of the 
Bankruptcy Act, was ratified by Division 4 of the I. C. C. on December 
30, 1946. 





Duluth, South Shore & Atlantic Railway Reorganization 


Examiner Harvey H. Wilkinson has recommended to Division 4 of 
the Interstate Commerce Commission a plan of reorganization for the 
Duluth, South Shore & Atlantic Railway Company, pursuant to Section 
77 of the Bankruptcy Act, whereby the new capitalization would be 
$15,500,000 instead of the present capitalization of $46,650,755, exclus- 
ive of $29,559,157 accrued and unpaid interest on funded debt. The 
annual requirements would be $200,000 for interest and $25,000 for 
sinking fund. 





Missouri-Pacific Railroad Reorganization 


The United States Circuit Court of Appeals at Kansas City, on 
January 31, denied a motion to remand the Missouri Pacific Railroad 
Reorganization to the U. S. District Court at St. Louis, and ordered all 
appeals to remain upon the docket for disposition in regular order. The 
motion was made by two major groups of security holders seeking to 
discard the approved reroganization plan and to substitute a plan 
which would give creditors cf the Railroad some stock in the new com- 
pany. 





Railroad Reorganizations Investigation 


On January 22, Senator Reed, for himself and Senator Myers of 
Pennsylvania, introduced S. Res. 65 proposing an investigation of rail- 
road reorganization plans. The resolution calls for a study by the Sen- 
ate Committee on Interstate and Foreign Commerce of the current status 
of railroads in bankruptcy courts, and an early report to the Senate of 
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the findings and recommendations of the Committee. The Committee 
would be required to determine: 


1. Why interest rates of railroads in the bankruptcy courts have 
not been reduced. 

2. Why these roads have failed to refund their debts. 

3. Why receivers and trustees have not used excess cash resources 
to reduce the roads’ indebtedness. 

4. Why the courts have not discharged those roads which no longer 
should remain in the bankruptcy courts. 

5. What legislation is needed so that when railroads are reorga- 
nized, they can get local management, rather than letting control of 
these roads go to voting trusts. 

6. What are the best voluntary methods, in addition to those pro- 
posed in the old Wheeler-Reed Bill, to get roads out of the courts ‘‘ with- 
out the necessity of drastic reorganization under Section 77 (of the 
Bankruptey Act), and to permit reorganization by voluntary proceed- 
ings in a business-like manner and on a business-like basis.’’ 

7. Why further legislation is needed to protect stockholders of the 
‘‘bankrupt’’ roads. 


In introducing the resolution, Senator Reed placed in the Congres- 
sional Record the ‘‘Memorandum of Disapproval’’ of President Truman 
when he vetoed S. 1253, 79th Congress, and a copy of the Statement is- 
sued by Senators Reed and Tunnell and Representatives Hobbs and 
Reed, on August 14, 1946, to the effect that a measure would be promptly 
introduced in this Congress to carry out the ideas expressed by President 
Truman. 

The resolution was referred to the Senate Committee on Interstate 
and Foreign Commerce. 





FORMAL MATTERS 
Freight Car Investigation 


On February 3, 1947, the Interstate Commerce Commission institut- 
ed upon its own motion an investigation for the purpose of determining 
whether (1) the rules, regulations, and practices with respect to the 
use, control, supply, movement, distribution, exchange, interchange, and 
return of plain, ventilated, and automobile box cars, refrigerator cars, 
stock cars, ordinary gondola, flat, and hopper cars, including covered 
hopper cars (but not including the distribution of coal cars at mines or 
related matters embraced within section 1, paragraph 12 of the Inter- 
state Commerce Act, or issues involved in prior proceedings respecting 
distribution of coal cars at mines) used in freight service by common 
carriers by railroad, are unreasonable or otherwise unlawful, whether 
such cars are being wastefully, uneconomically, or inefficiently used, 
controlled, supplied, moved, exchanged, interchanged, and returned, and 
whether such cars are being unfairly or inequitably distributed among 
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shippers; (2) common carriers by railroad have been and are providing 
themselves with safe and adequate plain, ventilated, and automobile box 
ears, refrigerator cars, stock cars, ordinary gondola, flat and hopper cars 
including covered hopper cars for performirg as common carriers their 
car service, with the view to the making of findings and the entry of an 
order or orders, under the authority of Section 1(10), (11), (13), (14) 
(a) and (21), Section 2, Section 3(1), and Section 15(1) of the Inter- 
state Commerce Act (49 U. S. Code, secs. 1-27), requiring (1) the es- 
tablishment of such reasonable rules, regulations, and practices as may 
be necessary to correct any unreasonableness found to exist, and requir- 
ing the removal of any other unlawfulness found to exist, with respect 
to said matters, and (2) all carriers or particular carriers to provide 
themselves with safe and adequate freight cars as enumerated above 
for performing as common carriers their car service if it be found nee- 
essary in order to enable such carriers to furnish safe and adequate car 
service. 

The proceeding was assigned for hearing at the offices of the Inter- 
state Commerce Commission, Washington, D. C., before Examiner 
Claude A. Rice, March 18, 1947. 





New Haven Railroad Passenger Fares 


The Interstate Commerce Commission has set March 24 and 27 for 
hearings on the request of the New York, New Haven & Hartford Rail- 
road to increase passenger fares. It is proposed to boost the one-way 
coach fares to 2.5 cents a mile and parlor and sleeping car fares to 3.5 
eents. On March 24th Commissioner John L. Rogers and Examiner 
Fuller will hear testimony at Hartford, Connecticut and on March 27th 
they will hear testimony in New York in support of an application for 
a 20 per cent increase in commutation fares. 





Pullman Company Proposes Tariff Changes 


The Pullman Company has advanced four suggested changes in the 
tariff that it has on file with the Interstate Commerce Commission, con- 
taining rules governing the redemption of Pullman ear tickets. 

The amendments would provide for refund of a ticket canceled on 
day of departure if similar accommodations are available and had been 
available on the preceding day; provision for refund if ticket agent 
can verify that the space covered by the ticket was sold before departure; 
provision for exchange on day of departure of accommodations on one 
train for those on another departing the same day on the same rail- 
roads; and provision for full refund from point of resale where ac- 
commodations covered by a ticket canceled on day of departure, or by 
an uncancelled ticket, were used by the Pullman conductor for transfer 
of a passenger from other accomodations. 





I. C. C. PRACTITIONERS’ JOURNAL 





The present tariff of the Pullman Company providing for refunds 
when tickets are turned in the day before departure went into effect 
Aug. 1. 





Pullman Company Sale to Railroads Recommended 


The Examiners, Howard Hosmer and O. G. Barber, have recom- 
mended granting of an application of fifty-six Class I railroads for ap- 
proval of a proposed pooling of earnings involved in the operation of 
the sleeping car service of The Pullman Company. The application was 
opposed by the Chesapeake & Ohio Railroad Company, Pere Marquette 
Railroad Company, and the Nickel Plate, but they wished to become 
parties to the plan proposed by the applicants if it is approved. Op- 
position to the application was also offered by the Department of Justice, 
and by Otis & Company, an investment banking firm of Cleveland, Ohio. 





Tap Line Scale Amended 


Division 3 of the I. C. C. has issued its Tenth Supplemental Order 
in I & S Docket No. 11—The Tap Line Case, under date of January 8, 
1947. The following is quoted from the Commission’s order: 


‘It further appearing, That in its report in Ex Parte No. 162, In- 


creased Railway Rates, Fares, and Charges 1946, and Ex Parte No. 148, 
Increased Railway Rates, Fares and Charges 1942, decided December 5, 
1946, the Commission authorized certain increases of rates and charges 
of railroads, including lumber and forest products; 

‘*It is ordered, That from and after February 14, 1947, the switch- 
ing charges or divisions which may be paid to tap lines parties hereto by 
the trunk lines out of the rates on interstate shipments of lumber and 
forest products from points on said tap lines shall not exceed the follow- 
ing amounts, namely: 

‘‘For switching a distance of one mile or less from the junction, 
$3.60 per car: over one mile and up to three miles from the junction, 
$4.86 per car; on shipments from points over three miles and not more 
than 10 miles from the junction, 3 cents per 100 pounds; over 10 miles 
and not more than 20 miles from the junction, 4.25 cents per 100 pounds; 
over 20 miles and not more than 40 miles from the junction, 5.5 cents 
per 100 pounds; over 40 miles from the junction, 6.5 cents per 100 
pounds. 

‘Provided, That these divisions are to be the net amounts that may 
be paid out of the trunk line rates from the junction, and when the rates 
from points on the tap line are made by the addition of an arbitrary, the 
amount of such arbitrary shall accrue to the tap line. 

“It is further ordered, That the respective trunk line respondents 
herein shall file with the Commission on or before March 14, 1947, copies 
of their division sheets with each of their respective tap line connections 
making effeetive the division authorized herein, which division sheets 
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shall show the distances in miles from each station or shipping point to 
the junction with the issuing carrier, in addition to the amount of the 
divisions. 





Terminal Allowance at Minnesota Transfer 


Upon further hearing, the Interstate Commerce Commission has re- 
versed its earlier finding [263 I. C. C. 325] to the effect that the arrange- 
ment whereby the Minnesota Transfer Railway performs interchange 
and terminal services as agent for respondent proprietary roads is in 
violation of Section 6 of the Interstate Commerce Act. The Commis- 
sion now finds to be not in violation of Section 6 of the Act. 





Increased Per Diem Charge on Freight Cars 


On January 2 the Interstate Commerce Commission released an 
order dated December 18, 1946 instituting an investigation, upon its 
own motion, ‘‘for the purpose of determining whether the establishment 
of a rate of $2.00 per day or other increased rate to be paid to the owner 
for the use of each car during periods of car shortage (except tank and 
refrigerator) by any common carrier would promote greater efficiency in 
the use and increase the supply of cars; with the view to the making of 
findings and the entry of an order or orders, under the authority of the 
Interstate Commerce Act (49 U. S. Code, Sees. 1-27), and particularly 
See. 1 (10), (11), (13) and (14) thereof, requiring the establishment of 
an increased basis and rate of compensation for car hire during periods 
of car shortage if it be found that it will promote greater efficiency in 
the use and increase the supply of cars.’’ 

All common carriers by railroad subject to the Interstate Com- 
merce Act and all other persons owning or leasing freight cars, except 
tank and refrigerator cars, to any such carrier, are made respondents to 
the proceeding. 





A. A. R. Opposes $2.00 Per Diem Rate 


President R. V. Fletcher of the AAR announced in Chicago that 
the AAR will oppose the $2.00 per day per diem on freight cars being 
proposed to the I. C. C. by O. D. T. Director Johnson. Judge Fletcher 
said this would work a hardship on short lines which cannot afford to 
own as many cars as the larger lines. 





MISCELLANEOUS 
Employer Held Liable for False Entries by Employees 


In the case of Bowles Live Stock Commission Company, decided by 
the Secretary of Agriculture, under the Packers and Stockyards Act, 
on December 20, 1946, it was held that the registration of a company, 
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under the Packers and Stockyards Act, could be suspended on account 
of wilful false entries having been made in its records and reports, even 
though such entries were made by a bookkeeper without the knowledge 
of the members of the partnership. 

The Report of the Secretary said: 


“*If the partners choose to engage in a regulated business, theirs is 
the burden to say that their business is conducted in accordance 
with law.’’ 





Freight Car Builders Advisory Committee 


The Civilian Production Administration has announced the forma- 
tion of the Freight Car Builders Industry Advisory Committee which 
met with CPA on January 16. 

Invitations to the meeting were sent to the 10 companies manu- 
facturing freight cars, in addition to the 12 railroads which produce 
part of their own rolling stock. 

Highlighting the meeting were discussions on procurement of steel, 
lumber and other freight car components in line with the recommenda- 
tions of the CPA’s Steel Products Advisory Committee at its meeting 
on January 10. This latter committee promised the freight car industry 
sufficient steel for a 7,000-car monthly output. The steel company repre- 
sentatives also announced that they would send representatives to Wash- 
ington to work with CPA’s Steel Branch on freight car production 
problems. 

Recent estimates indicate that 100,000 new freight cars are needed 
to meet expanding post-war traffic. The membership of the committee 
will be announced later. 





Plan to Increase Production of Box Cars 


The Office of Temporary Controls announced on January 17 a plan 
to double the monthly production of scarce box cars. The plan is based 
on voluntary cooperation between the freight car industry and suppliers 
of such freight car building materials as lumber and steel. OTC hopes 
to obtain surplus materials from the War Assets Administration for 
building new cars and repairing old ones. Current box car production 
is now 3500 a month. OTC hopes to boost this to 4000 a month in April 
and 9000 in July. The ODT has asked for 10,000 a month, but this 
figure had to be scaled down because of material shortages. 





SEC Simplifies Registration Form 


The SEC has adopted a revised and simplified form for registering 
securities under the Securities Act of 1933, copies of which were avail- 
able on January 15. It may be used after that date, but the new 
form will not be required until April 1, 1947. 
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Transfer of Merchandise in Bond 


Treasury Decision 51950, relating to applications for permission to 
transfer merchandise in bond, amends Customs Regulations of 1943 
(19CFR Cum. Sup. 18.1) as follows: 


‘*1. Paragraph (a) is amended by adding at the end the following 
sentence: ‘For the purposes of this section, the term ‘‘common carrier’’ 
means a common carrier of merchandise owning or operating a railroad, 
steamship, or other transportation line or route or a freight forwarder 
as defined in section 402 of Part IV of the Interstate Commerce Act.’ 

‘*2. Paragraph (c) is amended by inserting after the first sentence 
the following sentence: ‘In addition to the foregoing a freight for- 
warder shall submit in duplicate a certificate issued by the Interstate 
Commerce Commission showing that it is operating as a freight for- 
warder as defined in section 402 of Part IV of the Interstate Commerce 
Act.’ 

‘3. Footnote 1 to Part 18 is amended to read as follows: 

‘1. Under such regulations and subject to such terms and condi- 
tions as the Secretary of the Treasury shall prescribe, any common ecar- 
rier of merchandise owning or operating a railroad, steamship, or other 
transportation line or route for the transportation of merchandise in 
the United States, or any freight forwarder, as defined in section 402 of 
Part IV of the Interstate Commerce Act (U. S. C., Supp. III, title 49, 
sec. 1002 (5) ), upon application, may, in the discretion of the Secretary, 
be designated as a carrier of bonded merchandise for the final release 
of which from customs custody a permit has not been issued. (19 U. S. 
C., Sup., 1551) 

“(59 Stat. 667, 49 Stat. 1538, sec. 624, 46 Stat. 759; 19 U. S. C. 1551a, 
1624) ”’ 

The Treasury Decision was approved April 19, 1946 and published 

in the Federal Register of December 28, 1946. 





A. A. R. Officers 


It was announced in Chicago on January 31, that Judge R. V. 
Fletcher will continue as AAR President for the remainder of this year. 
Dr. Julius H. Parmelee was elected Vice President and will now be 
known as Vice President and Director of the Bureau of Railway Econ- 
omics. No successor to Clark Hungerford as operating vice-president 
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was chosen. Mr. Hungerford is now President of the St. Louis-San 
Francisco Railway. 





R. F. C. General Counsel 


The Reconstruction Finance Corporation announced on December 
31 that James L. Dougherty succeeds John D. Goodlee as General 
Counsel on January 16, 1947, when Mr. Goodlee becomes a Director 
to succeed George E. Allen. The new General Counsel has been with 
the R. F. C. since 1932. 





RAILROAD RETIREMENT REGULATIONS 
Railroad Retirement Board Regulations 


The Regulations of the Railroad Retirement Board have been amend- 
ed in some particulars to confirm to the provisions of the Crosser Act. 
The amendments relate to creditability of service, creditability of com- 
pensation, computations of annuities, elections of joint and survivor 
annuities, annuities due but unpaid at death, payments upon death 
occurring before January 1, 1947, payment of benefits of $500 or less, 
and employers’ reports of compensation of employees. The new Regu- 
lations were published in the Federal Register of Thursday, January 
23, 1947, at pages 466-470. 





Registration for Employees’ Benefits 


The Railroad Retirement Board has amended its regulations, under 
the Railroad Unemployment Insurance Act, by order dated January 7, 
1947, reading as follows: 


‘*Pursuant to the authority contained in section 12 of the Act 
of June 25, 1938, (see. 12, 52 Stat. 1107; 45 U. S. C. 362 (1) ), 
§ 325.12 (a) of the regulations of the Railroad Retirement Board 
under such Act (5 F. R. 2111, 4815; 9 F. R. 3192) is amended, 
effective December 19, 1946, by Board Order 46-517 dated December 
19, 1946, so that subparagraph (2) of the first proviso thereof shall 
read as follows: 


**§ 325.12 Registration—(a) Method of registration. * * * 


‘*(2) Benefits have already been payable to him for 130 days 
of unemployment: * * * ’’ 





Joint and Survivor Annuities 


The Crosser Act of July 31, 1946, amending the Railroad Retirement 
Acts, provides, among other things, that a joint and survivor annuity 
election made before July 31, 1946, by an employee whose annuity begins 
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to accrue on or after January 1, 1947 will continue to be effective only 
if it is reaffirmed before January 1, 1948. In the absence of such re- 
affirmation by that date, the annuity will be awarded in single life 
form. 

An officer or employee of a carrier subject to the Railroad Retire- 
ment Act who has a joint and survivor election on file with the Rail- 
road Retirement Board and who desires to have it continued in force 
should so inform the Board before January 1, 1948. 





STATISTICS 
Railroad Net Income—November 1946 


Class I railroads of the United States in November, 1946, had 
an estimated net income, after interest and rentals, of about $38,400,000 
compared with a net income of $34,384,068 in November, 1945. 

In the first eleven months of 1946, they had an estimated income, 
after interest and rentals, of $197,000,000 compared with a net income 
of $506,920,789 in the corresponding period of 1945. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 25, 1947 
totaled 821,964 cars. This was an increase of 113,410 cars, or sixteen 
per cent above the corresponding week in 1946, and an increase of 
62,339 cars, 8.2 per cent above the same week in 1945. 

Loading of revenue freight for the week of January 25, decreased 
6,096 cars, or seven-tenths of one per cent below the preceding week. 

Coal loading amounted to 193,294 cars, a decrease of 1,375 cars 
below the preceding week, but an increase of 9,824 cars above the 
corresponding week in 1946. 





Railroad Operating Revenues 


Based on advance reports from eighty-four Class I railroads, whose 
revenues represent 80.8 per cent of total operating revenues, the Asso- 
ciation of American Railroads has estimated that railroad operating 
revenues in December 1946 increased 2.7 per cent above the same month 
of 1945. This estimate, it was pointed out, covers only operating rev- 
enues and does not touch upon the trends in operating expenses, taxes, 
or final income results. 

Estimated freight revenue in December 1946 was greater than in 
December 1945 by 21.7 per cent, but estimated passenger revenues de- 
creased 41.7 per cent. 





Freight Traffic—1946 


The volume of freight traffic handled by Class I railroads in 1946, 
measured in ton-miles of revenue freight, was approximately 13 per 
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cent under 1945 and about 20 per cent less than in 1944. Freight traffic 
in 1946 totaled approximately 590,500,000,000 ton-miles compared with 
681,000,000,000 ton miles in 1945. Compared with two years ago, the 
decrease was 147,000,000,000 ton-miles. 

December traffic amounted to about 48,500,000,000 ton-miles, an 
increase of 4.8 per cent compared with December, 1945. The amount 
of traffic handled by the Class I railroads in December this year was 
69 per cent greater than the volume carried in December 1939. 





Steam Railway Accidents 


For the first eleven months of 1946 there were 89 passengers on 
trains killed in train and train service accidents and 4100 passengers 
injured in such accidents. This compares with 120 passengers killed 
and 4181 passengers injured in train and train service accidents in the 
first eleven months of 1945. 





Railway Equipment 


Class I railroads put 40,377 freight cars and 563 locomotives in 
service in 1946. This was an increase of 1,390 cars but a decrease of 
80 locomotives compared with the number installed in 1945. 

Of the new freight cars installed in the past calendar year, there 
were 14,740 plain box, 4,143 automobile, 5,511 gondolas, 14,379 hopper, 
including 3,135 covered hoppers, 524 flat and 1,080 refrigerator. 

The new locomotives installed in 1946 included 83 steam and 480 
Diesel, compared with 109 steam, and 534 Diesel in 1945. 

Class I railroads on January 1, 1947, had 63,829 new freight cars 
on order. On the same date last year they had 37,162, on order. 

Of the total number on order on January 1, this year, there were 
25,896 plain box, 6,040 automobile box, 4,705 gondolas, 15,273 hoppers 
of which 2,044 were covered hoppers, 9,651 refrigerator, 1,096 flat, 750 
stock and 418 miscellaneous cars. 

Railroads also had 604 locomotives on order on January 1 this year, 
which included 64 steam, six electric, and 534 Diesel locomotives. On 
January 1, 1946 they had 471 locomotives on order which included 92 
steam, six electric and 373 Diesel. 





Railway Freight Traffic Compared with Production 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement 4625, a study captioned ‘‘Fluctuations in Railway 
Freight Traffic Compared with Production—Class I Steam Railways 
1928-1944,’’ from which the following is excerpted : 
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TaBLE I. INDEXES OF PRODUCTION AND RAILWAY FREIGHT TRAFFIC 
Cuass I Steam Rariways, 1928-1944 








(1928 = 100) 

Actual Potential Railway 

Production of Railway Railway Freight 

Year Commodities Tonnage Tonnage Revenue 
1928 100.0 100.0 100.0 100.0 
1929 104.7 103.8 105.6 102.8 
1930 89.7 89.2 91.6 87.1 
1931 71.3 69.2 73.5 69.5 
1932 56.3 49.9 57.3 52.5 
1933 60.7 53.8 61.8 53.4 
1934 65.6 58.9 66.7 56.5 
1935 70.4 60.9 71.0 59.8 
1936 86.5 73.8 86.5 71.0 
1937 93.0 78.2 92.1 72.7 
1938 79.1 59.6 76.7 61.6 
1939 90.9 69.7 88.9 69.9 
1940 100.6 78.1 98.6 76.1 
1941 117.5 94.7 117.5 95.7 
1942 125.8 109.4 126.4 128.3 
1943 127.2 114.2 126.7 147.1 
1944 131.0 114.6 129.6 151.8 





Female Railroad Employees 


At the middle of the month of October 1946 the railroads had 75,860 
female employees, representing 5.51 per cent of all employees. 








Freight Forwarder Regulation 
By Grimes Morrow 


General Counsel, Freight Forwarders Institute 


Transportation of Merchandise in Bond—Customs Regulations 
Amended to Include Freight Forwarders 


The Customs Regulations of 1943 have been amended by Circular 
T. D. 51590, issued by the Acting Commissioner of Customs on Decem- 
ber 19, 1946, so as to specifically provide for the designation of freight 
forwarders as carriers of merchandise in bond. 

Paragraph (a) of the Customs Regulations, which provides that 
merchandise to be transported in bond shall be delivered to a common 
carrier bonded for that purpose, as amended by the recent circular, de- 
fines a common carrier to mean ‘‘a common carrier of merchandise own- 
ing or operating a railroad, steamship, or other transportation line or 
route or a freight forwarder as defined in section 402 of Part IV of the 
Interstate Commerce Act.’’ 

This amendment carries over into the regulations the provisions of 
bill S. 914, enacted December 28, 1945 as Public Law 285. That law 
amended the Tariff Act of 1930 so as to provide for the designation of 
freight forwarders as carriers of bonded merchandise. Freight for- 
warders, as the reports in Congress on bill S. 914 show, have been handl- 
ing bonded merchandise, and have had bonds on file with the Collector 
of Customs, for a number of years. Question was raised, in 1945, as to 
whether the Tariff Act as then worded authorized the handling of such 
traffic by freight forwarders, and the amendment was more in the nature 
of a clarification than a statutory change. 





Ownership of Stock in Freight Forwarders by Persons Having an 
Interest in Motor Carriers—Ex Parte 155 


The Commission, Division 4, has issued an order requiring two in- 
dividuals who are officers of motor common earriers to divest themselves 
of minority interests which they hold in freight forwarders. 

The order, dated January 7, 1947, in Ex Parte 155, is the result of 
an investigation instituted by the Commission on May 17, 1943, to deter- 
mine whether a number oi named respondents were in violation of sec- 
tion 411(c) of the Interstate Commerce Act. That section provides 
that after six months from the date of enactment of part IV it shall be 
unlawful for any director, officer, employee, or agent of any common 
carrier subject to part I, II or III of the Act, or any person controlling 
or controlled by such a carrier, to have any personal pecuniary interest 
in any freight forwarder. 
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Based, for the most part, upon changed conditions which have come 
about since the order of investigation was entered, the proceeding was 
dismissed as to all of the original respondents except five. As to three 
of these the entry of an order has been deferred. H. F. Snure, who is 
an officer of and controls American Car-loading Corporation, a motor 
carrier, was ordered to divest himself of a minority stock interest which 
he holds in United States Freight Company, which, in turn, owns the 
stock of Universal Carloading & Distributing Co., a freight forwarder. 
Fisher G. Dorsey, who is an officer of and owns controlling interest in 
Union Transfer and Storage Company, a motor carrier, was ordered 
to divest himself of the minority interest which he holds in Lone Star 
Package Car Co., a freight forwarder. 

In arriving at its decision the Commission was obliged to deal with 
apparently conflicting provisions in sections 411(c) and 411(g) of the 
Act, and held the provisions of the latter to be governing. The pro- 
visions of 411(c), as hereinabove specified, conflict, in part, with the 
provisions of 411(g) which specifically authorizes a common carrier sub- 
ject to part I, II, or III of the Act, or a person controlling such a 
carrier, to have or acquire control of a freight forwarder. The Commis- 
sion concluded that, as a matter of statutory construction, section 411 
(g) is to be interpreted as permitting one who controls a carrier, includ- 
ing an officer thereof, also to control a forwarder, notwithstanding the 
provisions of section 411(¢c) making it unlawful for an officer of a carrier 
to own or control a forwarder. 

Snure and Dorsey each own or control a freight forwarding com- 
pany, and, in addition, have minority interests in U. S. Freight and 
Lone Star as outlined above. As to the forwarders which these re- 
spondents own outright, the Commission, giving controlling weight to 
section 411(g), held that there is no violation. As to the minority 
interests in the two forwarders, however, the Commission found that 
there is no conflict between 411(c) and (g), inasmuch as the latter only 
applies where a person controlling a carrier has or acquires ‘‘control’’ 
of a forwarder. 

As to the three respondents not dealt with by the order a further 
complicating factor is involved. These respondents own stock in motor 
carriers which in turn own stock in forwarders. The Commission point- 
ed out that there are others, not made respondents in this proceeding, 
in the same situation. For example several rail carriers have an interest 
in freight forwarders and the officers of such railroads own stock in 
their roads. This question was left open for further consideration. 

The Commission has several times recommended to Congress that 
section 411(c) be amended so as to provide that the Commission may 
authorize the holding of an interest in forwarders by the persons 
specified in the section upon a showing that neither public nor private 
interests will be adversely affected thereby. Bill S. 290, introduced by 
Senator Whité in the present session of Congress, contains, in Section 24, 
a proposed amendment to carry out the Commission’s recommendations 
in this respect. 
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Freight Forwarder Matters Discussed in Commission’s 
Sixtieth Annual Report 


The report of the Bureau of Water Carriers and Freight Forward- 
ers contained in the Commission’s Sixtieth Annual Report reviews mat- 
ters relative to the administration of part IV of the Act during the 
past year. According to the report, eight applications were filed during 
the year to engage in freight forwarder operations. Since part IV was 
enacted a total of 181 applications for permits have been filed. All but 
sixteen of these have been disposed of, and ninety-seven permits have 
been granted. 

The legislative recommendations of the Commission contain a num- 
ber of suggestions for changes in part IV. The Commission recommends 
that section 412 be amended so as to make the same reporting, account- 
ing and record keeping requirements as apply to freight forwarders 
applicable in the case of an association representing freight forwarders. 
Changes in section 411 are recommended so as to (1) give the Commis- 
sion discretionary control over the ownership or holding of stock in a 
freight forwarder by an officer or agent of a common carrier, and (2) 
grant the Commission authority over the consolidation or leasing of 
freight forwarders similar to the authority provided in section 5 of 
part I. 

Senator White, Chairman of the Senate Committee on Interstate 
and Foreign Commerce has introduced bill S. 290, which incorporates 
provisions to carry out these recommendations of the Commission. 





Forwarder Application Dismissed—Question of 
Duplicate Operating Authority 


In a decision rendered January 13, 1947, in Docket FF-5, the I.C.C., 
Division 4, has denied the application of Pioneer Carloading Company 
for a permit, and also the application of Western Carloading Co., Inc., 
to transfer the Pioneer rights to Western. An examiner’s report issued 
July 11, 1946, had recommended approval of the transfer and granting 
of the operating authority. 

The decision resulted from a finding that Western Carloading Com- 
pany is controlled by United States Freight Company, which in turn 
controls Universal Carloading and Distributing Co., Inc., a freight 
forwarder, and is based upon the Commission’s policy of not granting 
duplicate operating authority to companies under common control. 

The Commission authorized the acquisition of Western by United 
States freight, but in discussing the Pioneer application it points out 
that the finding upon which its decision there rested was that the for- 
warding operations would be conducted by Western as a separate busi- 
ness from that of any other freight forwarder. The Commission states 
that it did not find, in the Western case, that Western was not under 
common control with any other forwarder, and remarks that it is not 
unusual for two operations to be under common control but conducted 
separately. 
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Freight Forwarder Application Granted—Exemption Provisions 
Discussed 


Over the objections of the applicant, the I.C.C., Division 4, in a 
report dated January 23, 1947, has held that the Stockton Port District, 
a political subdivision of the State of California, operating as Port of 
Stockton, is a freight forwarder subject to part IV of the Act. The 
permit will not be issued until applicant complies with the Commis- 
sion’s insurance requirements. 

The application was filed for determination of the question of 
whether the operations, which consist of the forwarding of canned goods 
and dried fruit from Stockton to various eastern points, are within the 
purview of part IV. Applicant contended that its services are those of a 
shippers’ agent and are exempted by the provisions of section 402(c) 
(2) of the Act. The Commission rejected this contention and held that 
applicant assumes responsibility, that it serves as a principal and not 
as an agent, and that it holds itself out to serve the general public. In- 
stead of rates, applicant makes a service charge, and in lieu of bills of 
lading an enclosure receipt is issued, which must be surrendered by the 
consignee before delivery of the goods. The report states that appli- 
cant will be obliged to comply with the bill of lading requirements if a 
permit is granted. 








Water Transportation 


By Joun H. Ersennart, Jr., Editor 


Interstate Commerce Commission Investigation (Morgan Report) of 
Domestic Water Transportation Regulation Problems Released. 


In the early part of January, the Commission released its report in 
Ez Parte 165, ‘‘Problems in the Regulation of Domestic Transportation 
by Water’’, which is a report by C. S. Morgan, Chief Carrier Research 
Analyst, Bureau of Transportation Economics and Statistics. 

This report resulted from ‘‘Notice to the Public’’ issued by the 
Commission on April 25, 1944 where, pursuant to Section 304(b) of the 
Interstate Commerce Act, the Commission is authorized to inquire into 
and report on the management of the business of water carriers and 
the business of persons controlling, controlled by, or under common 
control with water carriers, and directs the Commission to ‘‘keep itself 
informed as to the manner and method in which the same are con- 
ducted.’’ 

At the same time, and for the purpose of supplementing the Mor- 
gan Report, the Commission also released a study prepared by Mortier 
W. LeFevre, entitled ‘‘Howrs and Wages of Employees of Water 
Carriers Subject to Jurisdiction of the Interstate Commerce Commis- 
sion.”’ 

The 480-page Morgan report is preceded by a notice from the Com- 
mission dated November 1, 1946, which states that since the questions 
presented are of such widespread concern, the Commission feels that 
prior to the submission of a report with recommendations to Congress, 
it is in the public interest that those who have a substantial interest in 
the issues involved should be permitted to submit their views in writing 
concerning the findings recommended in the report. Such exceptions 
or comments and supporting data should be submitted to the Commis- 
sion on or before March 1, 1947. An original and fourteen (14) copies 
are required. In the event that oral argument is desired, requests 
therefor should be made at the same time, and the Commission will 
give consideration to the need, if any, for such argument. 

In Part I of the report it is reeommended that Section 302(e) con- 
cerning the leasing of vessels be clarified. It further recommends that 
Sections 303(b), (c), and (d) be amended so as to withdraw the absolute 
exemption and make such transportation subject to the discriminatory 
exemption now found in Section 303(e), and that that Section should be 
amended accordingly. Ambiguities resulting from the wording of Sec- 
tion 303(g) (2) are also recommended for clarification. 

Part II of the report recommends that there is no necessity at this 
time for the imposition of a commodity clause. 

Part III recommends that the Commission should direct the prepara- 
tion of an inventory of the differential adjustments between rail and 
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the principal water-rail and rail-water-rail rates throughout the United 
States, setting forth the underlying reason for their maintenance and 
the routes over which the rates apply. It is further recommended that 
the Interstate Commerce Act be made applicable to all port terminal 
operators performing services for common carriers engaged in inter- 
state transportation. A recommendation is made that Section 306(a) 
be amended so as to affirmatively provide that common carriers by 
water ‘‘if no joint rate over a through route has been established, may 
file their severally established, that is, proportional, rates.’’ The con- 
solidated freight classification is recommended for amendment with 
respect to articles subject or not subject to the uniform bill of lading 
conditions, by adding exemptions concerning the application of marine 
insurance. 

Consideration should also be given to the desirability of amending 
Section 302(i) so as to make the provisions of the Act applicable to 
transportation in domestic commerce from, to and between territories 
and possessions of the United States, and the provisions of the third 
sentence of Section 2 of the Intercoastal Shipping Act of 1933, as 
amended, as extended by Section 5 of that Act, should be amended so as 
to transfer jurisdiction to the Interstate Commerce Commission. 

Recommendation is further made for an amendment under Section 
217(a) similar to that mentioned above under Section 306(a). 

Dr. Morgan summarized the result of his study as to water trans- 
portation by saying that the industry as a whole forged ahead prior to 
1940, but that the regulated branches experienced difficulty not ex- 
perienced by the bulk carriers who are exempt under the Act. It is 
pointed out that the seriousness of the situation was felt particularly 
in the Great Lakes, coastwise and intercoastal trades more than in the 
inland trade. 

It was stated that in the coastwise and intercoastal trades, operators 
were generally ‘‘standing by’’ to observe War Shipping Administration 
operation in terms of its ability to absorb 1940-45 increases in labor and 
other costs. 

Some of the pertinent observations and the brighter aspects of 
water transportation are set forth as follows: 


(1) The fact that branches of water transportation which did not 
cease operations during the war, and particularly carriers which 
use barge-towboat equipment, are building new equipment or ac- 
quiring war-built vessels is an indication of their seeing the need 
for expansion. 


(2) There were advances during the war in vessel design and in 
operating, cargo-handling, and repair techniques. 


(3) Expanding population and estimates of increased National 
production indicate that the total volume of traffic in 1947 which 
all water carriers might secure will exceed the 1935-39 average by 
from over a fourth to nearly two-thirds, with the possibility of 
further increases in the years immediately following. 
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(4) Competing rail and motor carriers also have experienced in- 
creases in their costs and while water carriers on the whole have 
lost ground in this respect, it is not impossible for them to regain 
this loss or to adjust their operations to it, as by a suitable study 
of the post war potentialities of various routes. 


(5) It is possible over the longer run to apply improved techniques 
to reduce terminal costs that are out of line (except on bulk freight) 
with the costs of their competitors. 


In connection with the report, it is interesting to read the recom- 
mendations of the Director of the Office of Defense Transportation. 
These recommendations are set forth in a letter by the Director to the 
Commission, and are reproduced on pages 35 and 36 of the Commission’s 
60th Annual Report. The Director generally recommends eliminatién 
of exemptions pertaining to water carriers now found in Part III of the 
Act. 

By order dated February 11, 1947, the Commission extended the 
time for the filing of exceptions or comments to May 1, 1947. 





Maritime Commission Requests Extension of Operating Authority 


The United States Maritime Commission, through the President, 
has requested the Congress to extend its authority for the operation of 
merchant ships beyond March 1, 1947, and until July 1, 1947, at least. 

If the present arrangement under which the operation is now being 
conducted is continued, additional funds will not be necessary, as the 
funds from the entire operation, including foreign services, are sufficient 
for the purpose. 

The original operating authority granted to the Maritime Com- 
mission by the Interstate Commerce Commission was through Section 
311 of the Interstate Commerce Act, as amended by the War Powers 
Act. The latter Act removed a restriction from Section 311 which stip- 
ulated that the Interstate Commerce Commission could not grant tem- 
porary authority beyond an aggregate of 180 days. Since the War 
Powers Acts expire on March 31, 1947, continuation of the authority 
from the ICC will have to be derived from Section 311 of the Interstate 
Commerce Act, with the restriction reinstated which will permit 
operation for an additional 180 days. 

Because of the economic situation involved, there is no question but 
that some relief will be granted to provide for operation of coastwise and 
intercoastal ships. 





Reopened Water Competitive Applications 


The Commission has issued the following order under date of Dec- 
ember 18, 1946: 
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‘*It appearing, That in response to a petition filed by the United 
States Maritime Commission and War Shipping Administration, this 
Commission, by order entered July 19, 1946, reopened for reconsidera- 
tion the fourth-section proceedings listed in Appendix A thereto, includ- 
ing application No. 14816; 

“It further appearing, That the matters covered by fourth-section 
application No. 14816 included in Sugar Cases of 1933, 195 I. C. C. 127 
and 198 I. C. C. 368, and fourth-section order No. 11300 as amended, 
entered therein, were superseded by a revised adjustment covered by 
fourth-section application No. 15542 et al., included in Sugar from Cali- 
fornia to Chicago, 211 I. C. C. 239, and fourth-section order No. 12100, 
entered therein, which order also vacated and set aside order No. 11300 
as amended, referred to above: 

**It is ordered, That fourth-section application No. 14816 be, and 
it is hereby, eliminated from the order of July 19, 1946, and that the 
said proceeding be, and it is hereby, discontinued so far as it applies 
to application No. 14816. 

“Tt is further ordered, That fourth-section application No. 14816 be, 
and it is hereby denied.’’ 





Water-Competitive Rail Rates 


Intercoastal steamship companies have suggested that competitive 
transcontinental rail rates be boosted temporarily until an I. C. C. in- 
vestigation of water-rail competition is completed. The I. C. C. is study- 
ing the situation at the request of the Maritime Commission which has 
maintained that unduly low rail rates would retard the development of 
post war shipping between Atlantic and Gulf ports and the Pacific 
Coast. It has authority to operate privately-owned lines until March 1. 
The suggestion came from Harry S. Brown, Chairman of the Inter- 
eoastal Steamship Freight Association, and was made at a prehearing 
conference held by the Commission on January 17 to clarify the issues 
and settle the details of the coming hearings. 





Priorities for Export Relief Wheat Cancelled 


The Commission has cancelled its priorities system for railroad 
handling of foreign relief wheat in the Northwest. The system, which 
has been in effect since January 7, was scheduled to continue until 
March 10. However, movements of relief wheat have improved to such 
an extent that the priorities system is no longer necessary. Under the 
plan railroads supplied shippers with a specified number of box cars 
each week. Only wheat produced in Oregon, Washington, Idaho and 
Western Montana, destined for Pacific Coast ports, was affected. 





St. Lawrence Seaway and Power Project 


In his message, on January 8, opening the 170th Session of the New 
York State Legislature, Governor Dewey recommended development of 
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the St. Lawrence Seaway and Power Project, both for its hydro-electric 
power resources and as a deep sea waterway. 





Disposal of Federal Barge Lines 


Chester C. Thompson, President of The American Waterways Op- 
erators, Inc., told the Twenty-Eighth Annual Convention of The Missi- 
sippi Valley Association at St. Louis on January 20, that operation of 
the Government-owned barge lines in competition with privately-owned 
river freight systems is unfair and un-American, and demanded the im- 
mediate disposal of the Federal Barge Lines as a Government agency. 
Mr. Thompson was formerly head of the Inland Waterways Corpora- 
tion. 





Recent Court Decisions 


By Warren H. WAGNER 


Contract motor carrier of Texas traffic may not under cut Texas Commission 
prescribed minimum common carrier rates—two years limitation 
as to unwritten contracts not applicable. 


Leo H. Steele v. General Mills, Inc. 

On January 6, 1947, in No. 79, the Supreme Court reversed the 
Cireuit Court of Appeals, one judge dissenting, (154 F. 2d 367) and 
affirmed the decision of the District Court. 

The Railroad Commission of Texas issued authority to Steele to 
operate as a contract motor carrier within Texas, but directed attention 
to the fact that the Commission’s ‘‘tariffs and orders prescribed as a 
minimum rate to be charged by contract carriers the rate prescribed 
for common motor carriers.’’ Later, Steele and General Mills entered 
into a contract providing for rates less than those prescribed for common 
motor carriers. Three and a half years later Steele sued to recover 
the full rate fixed by prior general orders of the State Commission 
prescribing common carrier rates. 
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tric The Texas statute of limitations limits to two years actions not 
“evidenced by a contract in writing.’’ The Court held that the contract 
here sued on was ‘‘in writing’’ and that therefore no part of the claim 
was barred. 

The District Court held 


. .. that the cause of action was not barred by the statute of 


Op- limitations ; that the Commission’s prior general rate orders governed 
issi- the charges to be fixed by contract carriers such as petitioner; that 
| of Texas law barred respondent from any collateral attack on the 
ned validity of the orders; that had the rate fixing orders been directly 
im- attacked, as authorized by law, they would have been held valid; 
cy. that shippers and carriers could not by private agreements defeat 
ra- the State’s statutory purpose to require payments of uniform trans- 
portation rates; that the original agreement to pay the Commission- 
fixed rate was valid, and the supplemental agreement to pay less 
than that rate was void; and that, under Texas law, petitioner 
was not estopped to rely on the Commission’s tariff in order to 
recover the full tariff rate. 
The majority of the Circuit Court of Appeals 
concluded that petitioner should not recover because the agreement 
to pay less than the full rates was a subterfuge, that neither party 
had any intention of living up to the agreement, and that their 
conduct amounted to a fraud upon the Railroad Commission, ‘‘con- 
trary to good morals and that [it] tended to interfere with the purity 
of the administration of the law, such as puts both parties in pari 
delicto with no right to seek advantage of recovery .. .’’ on the 
‘*‘spurious’’ contract. The dissenting judge did not agree that the 
records showed a deliberate purpose to evade the statutes. He 
further thought that under controlling Texas law and policy the 
doctrine of pari delicto could not be applied so as to have the goods 
" of a Texas shipper hauled in Texas at a less rate than the others 
were compelled to pay by law. All the judges agreed, however, that 
the agreement to pay less than the Commission-fixed rates was 
void. 
the Quoting from the decision of the Supreme Court: 
and Nor can we say that the District Court and the Circuit Court 
_- of Appeals erred in interpreting Texas law to render the supple- 
on mental agreement between petitioner and respondent designed to 
ge circumvent payment of Commission-fixed rates void and unenforce- 
bed able. The District Court ’s holdings that the Commission’s rate fix- 
sal ing orders applied to petitioner’s business, that they were not subject 
om under Texas law to the collateral attack here made, and that petition- 
ar er could not carry respondent’s goods at less than the rates fixed 
paed were well buttressed by state statutes and court decisions. No 


arguments here made by respondent or state decisions on which it 
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relies refute the District Court’s reasoning or conclusion. The 
Circuit Court of Appeals has not disagreed with this holding of the 
District Court sitting in Texas. Under these circumstances we 
shall leave undisturbed the interpretation placed upon purely local 
law by a Texas federal judge. 

. .. Therefore we can proceed to consider whether the Circuit 
Court erred in holding that respondent could escape payment of 
the Commission fixed rates by application of the doctrine of pari 
delicto. 

Respondent does not refute what the Texas courts have fre- 
quently decided, that agreements by railroads to cut charges to 
below tariff rates are unlawful and that no doctrine of estoppel 
or pari delicto can be invoked to defeat payment of the full tariff 
rate. In Texas & N. O. R. R. v. Yates, 139 Tex. 89, 93, 161, S. W. 
2d 1050, 1052, the Texas court said, ‘‘In a word the purpose of our 
statutes as they relate to intrastate freight rates is in every essential 
respect the same as that of the federal statutes which we had under 
consideration in Houston & T. C. R. Co. v. Johnson (Tex. Com. App.) 
41 S. W. 2d 14, 83 A. L. R. 241.’’ Just as 49 U.S. C. § 41 (3) 
prohibits rebate and similar devices which might undermine inter- 
state transportation rate systems, so Art. 1690 (v), § i of the Penal 
Code of Texas makes it unlawful for motor carriers to charge less 
than commission-fixed rates, and Art. 1687 makes it unlawful for 
railroads to engage in the same practice. No Texas decisions re- 
ferred to by the Circuit Court of Appeals or by the respondent here 
indicate that the State’s public policy is any different or less 
effective in protecting the integrity of motor carrier rates than 
railroad rates. The Texas motor carrier legislation was designed 
to be a part of a state transportation regulatory system applicable 
alike to all lines of transportation which represents a ‘‘studied 
effort to prevent, through regulation, unfair, discriminatory, or 
destructive competition between such authorized carriers as would 
ultimately impair their usefulness.’’ 

Under Texas law the payment of commission-fixed carrier rates 
is not merely a private obligation between shippers and carriers. 
The duty to pay is a public one, H. & T. C. R. Co. v. Johnson (Tex. 
Comm. App.) 41 8S. W. 2d 14. And, as said in the Yates case, 
supra, with reference to a railroad, no carrier can ‘‘by means of 
estoppel ‘or by any other device’ escape the performance of this 
public duty.’’ While the doctrine of pari delicto might be applied 
in Texas to some types of contracts so as to defeat recovery, see 
Wright v. Wight & Wight (Tex. Civ. App.) 229 S. W. 881, we 
are satisfied that the Cireuit Court of Appeals erred in holding 
that Texas courts would apply it in this case. Application of the 
doctrine of pari delicto in this proceeding, therefore, where the 
federal court has jurisdiction by reason of diversity, would result 
in applying a rule of law in the federal courts different from the 
rule we believe has been applicable in the state courts. Such a 
result cannot be approved. Holmberg v. Armbrecht, 327 U. S. 392. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meelings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets at the call of the Chairman. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 





N. B.: Members within each of the several districts may at their own expense witn 
the approval otf the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


- 





484 I. C. C. PRACTITIONERS’ JOURNAL 





Minneapolis Chapter 
Ninth District Chapter 


S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
noppers Bldg., Pittsburgh, Pennsylvania. 

Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





CHAPTER NEWS 


Baltimore 


Mr. Wilbur LaRoe, Jr., was the guest speaker at the January dinner 
meeting of the Baltimore Chapter. The subject of his address was ‘‘U. S. 
Government and our Transportation Agencies.’’ The next meeting of 
the Chapter will be held on Monday, February 24th. 


Chicago 


On February 7th the Chicago Chapter held its regular monthly 
meeting in the Traffic Club Rooms at the Palmer House. Mr. Frank 
Quindry, attorney-at law of Mayer, Meyer, Austrian & Platt spoke on 
“*Problems of Current Interest in the Aviation Industry.’’ 
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District of Columbia 


The newly appointed Interstate Commerce Commissioner, Honor- 
able Richard F. Mitchell, was the guest of honor at the meeting of the 
District of Columbia Chapter, which was held at the Hotel Ambassador, 
Tuesday, February 25, 1947. 

Michigan 

The Annual Meeting of the Michigan Chapter was held on January 

16, 1947. The following were elected as officers for 1947: 
Chairman 

Kenneth A. Moore, G.T.M., Automobile Manufacturers Association, 

320 New Center Building, Detroit 2, Michigan. 
Vice-Chairman 

H. D. Fenske, Director of Traffic, Great Lakes Steel Corporation, 

Ecorse, Detroit, Michigan. 
Secretary-Treasurer 

H. Z. Frederick, Manager of Transportation, The R. C. Mahon 

Company, 8650 Mt. Elliott Avenue, Detroit 11, Michigan. 


Ezecutive Committee 


Allen Dean, 2326 Buhl Building, Detroit 26, Michigan. 

Walter R. Frizzell, General Motors Corporation, Rm. 14-232 Gen- 
eral Motors Building, Detroit 2, Michigan. 

John Gaughran, General Agent, Transamerican Freight Lines, Inc., 
1700 Waterman Avenue, Detroit 9, Michigan. 


Kansas City 


Mr. A. W. Schroeder, T. M., Moore-Lawry Flour Mills Company 
spoke at the regular monthly meeting of the Kansas City Chapter on 
February 5th on ‘‘The Power of the I. C. C. to Fix Minimum Reason- 
able Rates.’’ 


The election of officers for 1947 was held at the same meeting, and 
the following were elected for 1947: 


President 


H. J. Goudelock, Executive Vice-President, Midwest Coal Traffic 
Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 


Vice-President 


H. L. Ryan, T. M., Ash Grove Lime & Cement Company, 1111 Fair- 
fax Building, Kansas City 6, Missouri. 
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Secretary-Treasurer 


E. L. Peterson, Transportation Assistant, Kansas City Board of 
Trade, Board of Trade Building, Kansas City, Missouri. 


Executive Committee 


W. R. Scott, Executive Vice-President, Kansas City Board of Trade, 
Board of Trade Building, Kansas City, Missouri. 

J. H. Tedrow, Transportation Commissioner, Chamber of Com- 
merce, 1028 Baltimore Avenue, Kansas City 6, Missouri. 

L. F. Lundy, Midwest Terminal Warehouse Company, 2020 Walnut 
Street, Kansas City 10, Missouri. 

A. J. Kellerstrass, Traffic Dept., Chicago, Rock Island & Pacific 
Railway, 1200 Fidelity Building, Kansas City 6, Missouri. 


Ninth District 


At the January meeting of District No. 9 Chapter, members pres- 
ent discussed the new Bulwinkle Bill, and the Secretary was instructed 
to inform officers of the national Association that the 9th District 
Chapter still supports the passage of this Bill. At the February meeting 
the Chairman of the Legislative Committee of the Chapter urged mem- 
bers to contact their Congressmen with respect to S. 110, the new ver- 
sion of the Bulwinkle Bill. 

H. R. 1234 was considered at the February meeting of the 9th 
District Chapter. This Bill provides for uniform rates between certain 
points. The Chapter voted to oppose this Bill and the Secretary was 
instructed to advise officers of the national Association of this fact. 

New officers of the 9th District Chapter will be elected at the meet- 
ing to be held on March 11, 1947. 


San Francisco 


The San Francisco Chapter has amended its By-Laws to provide 
that meetings may be held on the last Monday of each month instead of 
quarterly. The annual meeting will be held on the last Monday in 
September. 

Mr. Pete Dawson, District Director of the Bureau of Motor Carriers 
addressed the Chapter at its meeting on January 27th on the subject 
** Activities, Duties and Functions of the Bureau of Motor Carriers’ 
Field Staff.’’ 
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John E. F. Anderson, (B) Aluminum Co. 
of America, Traffic Dept., 801 Gulf 
Building, Pittsburgh 19, Pa. 

Charles N. Avery, Jr., (A) 1213 Capital 
National Bank Bidg., i. Texas. 
Ben E. Bannister, (B) T M., Baxter 
Laboratories, Inc., 925 Waukegan 

Road, Glenview, i 

Walter Blau, (A) 3 East 3lst Street, 
New York 16, N. Y. 

John C. Borg, (A) Ass’t to G. T. M., 
Denver & Rio Grande Western Rail- 
road, 1531 Stout Street, Denver 2, 
Colorado. 

Hugh Q. Buck, (A) Fulbright, Crocker, 
Freeman & Bates, 12th Floor, State 
National Bank Bldg., Houston y A 
Texas. 

Harry E. Colwell, (B) Traffic Rep., 
Spencer Kellogg & Sons., Inc., 98 Dela- 
ware Avenue, Buffalo 5, 

Calvin F. Coombs, (B) Chief Clerk, 
— & Laughlin Steel Corporation, 

oom 102, Jones & Laughlin Bldg., 
Pittsburgh 30, Pa. 

Francis J. Doyle, (B) RR. Traf. Rep., 
Wheeling and Lake Erie Railway, 1323 
Widener Building, Philadelphia, Pa. 
Joseph T. Enright, (A) 541 South Spring 
Street, Los Angeles 13, California. 
— H. te Jr., (A) Cox, Taylor 

Epps iller, 217% East Main 
Street, y Be City, Tennessee. 

Joseph Fennelly, Jr., y) 70 Pine Street, 
New York 5, 

Howard P. Gabriel, (B) Division T. M., 
Armstrong Cork Company, Traffic 
Dept., Liberty & Mary Streets, Lan- 
caster, Pa. 

Miss Pauline E. Groves, (B) Informa- 
tion Clerk, New York Central System, 
Rm. 628, La Salle Street Station, Chi- 
cago, II. 

Robert T. Hatter, (B) Traffic Ass’t., 
Standard Oil Company of New Jersey. 
26 Broadway, New York 4, N. 

Roy P. Herring, Jr (B) A. Tt M., 
South Carolina State Ports Author- 
ity, 406 Palmetto State Life Building, 
Columbia, South Carolina. 

Clarence E. Horn, Jr., “) 70 Pine 
Street, New York 3, ie 

Harley H. Johnson, (B) Western Classi- 
fication Committee, Room 202 Chi- 
cago Union Station, 516 West Jackson 
Blvd., Chicago 6, Illinois, 





List of New Members* 


S. Harold Kern, (B) 1505 Macombs 
Road, New York ee # 

Robert A. Lane, (B) Room 229 State 
Building, Civic Center, San Francisco 
2, Calif. 

Oscar C. Lindecamp, (B) A. T. M., 
G. C. Murphy Co., 531 Fifth Ave., 
McKeesport, 

William John Leah Jr., (B) A. T. M., 
Electro-Motive Div. of G. M. Co., 
9501 West 55th Street, La Grange, 
Illinois. 

Lauman Martin, @) 15 Broad Street, 
New York 5, N. 

Peter W. AAA (B) Chief Rate 
Clerk, Colorado Fuel and Iron Cor- 

oration, 733 Continental Oil Building, 
enver 2, Colorado. 

Orrie M. Meyne, im) A. BT. Ma 
Erie Railroad omen, 50 Church 
Street, New York 7, Y. 

John A. Moekle, (A) 16731 Huntington 
Road, Detroit 19, Michigan. 

Prime F. Osborn, Ill, (A) G. M. & O. 
Building, 105 St. Francis Street, Mo- 
bile 13, Alabama. 

Stuart W. Patton, (A) 213 Shoreland 
Building, Miami 32, Florida. 

Vern W. Porter, (B) T. M., Indian- 
apolis Wire Bound Box Co., 1300 
Beecher Street, Indianapolis, Indiana. 

Michel Provosty, (A) 620 Hibernia 
Building, New Orleans 12, La 

William C. Purnell, (A) Western Mary- 
land Railway Company, 506 Standard 
Oil Building, Baltimore 2, Md. 

Valentine K. Raymond, (B) T. M., The 

National Sugar Refining Co., 129 

Front Street, New York 5, N. Y. 

Paul J. Schweibinz, (B) ‘Ass’t. to F. T. 
M., New York Central System, 204 
a . E. Terminal Bldg., Pittsburgh 

so 

Vern J. Tannlund, (B) Gen’l. Agt., Chi- 
cago Great Western Railway Com- 
pany, 213 Denham Building, Denver 2, 
Colorado. 

Orson N. Tolman, (A) Nelson, New 
Hampshire. 

Joseph H. Waxman, (B) 936 Highland 
Street, Hammond, Indiana. 

Peter B. Wells, Jr., (A) 610 San Jacinto 


Building, Beaumont, Texas. 
Henry J. yn ™ 70 Pine Street, 
New York , mF 


* Elected to membership in February, 1947. 
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REINSTATED TO MEMBERSHIP 1946-47 


Gilbert H. Alfriend, (A) A. T. M., Vir- 
ginia-Carolina Chemical Corporation, 
627 East Main Street, Box 1136, Rich- 
mond 8, Virginia. 

Harvey Allen, (B) F. T. M., Missouri- 
Kansas-Texas R. R. Co. of Texas, 
Katy Building, Dallas 2, Texas. 

Chas. S. Baxter, (B) T. M., Lockheed 
Aircraft Corporation, Burbank, Cali- 
fornia. 


Clarence F. Carey, (B) Exec. Dir., Dar- 
ling Freight, Inc., 319 Rumsey St. 
S. W., Grand Rapids, Michigan. 

Frank C. Forward, (B) T. M., Minne- 
apolis-Moline Power Implement Co., 
1410 Third Avenue, Moline, Illinois. 

Waldo A. Gillette, (B) T. M., Mono- 
lith Portland Cement Co., 215 West 

7th Street, Los Angeles 14, California. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


George S. Aldhizer, 2nd, (A) First Na- 
tional Bank Building, Harrisonburg, 
Virginia. , 

Arch T. Allen, (A) Wachovia Bank 
Building, Raleigh, North Carolina. 
H. Malcolm Baldrige, (A) United States 
Cane Sugar Refiners’ Assn., 605 At- 
lantic Building, Washington 4, D. C. 
James E. Bednar, (A) Musick, Burrell 
& Ingebretsen, Subway Terminal 
Building, Los Angeles 13, California. 
Hewett Biaett, (A) Gen’l. Atty., C. & O. 
Ry. Co., 1500 First Nat’l. Bank Bldg., 

Richmond 10, Virginia. 

Robert Boyer, (A) 209 Monterey Ave- 
nue, Highland Park, Michigan. 

Stuart B. Bradley, (A) 135 South La 
Salle Street, Chicago, Illinois. 

Garfield R. Drinnon, (A) Cumberland 
Avenue, Middlesboro, Kentucky. 

Kraft W. Eidman, (A) Fulbright, Crook- 
er, Freeman & Bates, State National 
Bank Building, Houston 2, Texas. 

James A. Geroulis, (A) 160 North La 
Salle Street, Chicago 1, Illinois. 

William J. Guenther, (A) 806 Odd Fel- 
lows Building, Indianapolis 4, Indiana. 

Kyle Hayes, (A) Northwestern Bank 
Building, North Wilkesboro, N. C. 

Wirt P. Hoxie, (A) 1000 Waterloo Build- 
ing, Waterloo, Iowa. 

Charles R. Iden, (A) 2200 First-Central 
Tower Building, Akron, Ohio. 

Charles D. Kennedy, (B) Lykes Bros. 
Steamship Co., Beaumont, Texas. 

George Pease Lord, (B) Port of Boston 
Authority, Commonwealth Pier 5, Bos- 
ton, Massachusetts. 


T. A. L. Loretz, (B) Suite 306—I11 West 
Seventh Bldg., Los Angeles 14, Cali- 
fornia. 

Clair W. MacLeod, (A) 111 Sutter 
Building, San Francisco, California. 
Emil H. Molthan, (A) 2500  Fidelity- 
Philadelphia Trust Bldg., Philadelphia, 

Pennsylvania. 

John J. O'Shaughnessy, (A) 10 South 
La Salle Street, Chicago 3, Illinois. 
Carl L. Phinney, (A) Phinney, Romick 
& Hallman, 1114 Main Street, Second 

Floor, Dallas 2, Texas. 

Samuel Placksin, (A) 482 Fort Wash- 
ington Avenue, New York, New York. 

Meyer Poses, (A) 44 West 44th Street, 
New York 18, N. Y. 

J. Ray Rhoten, (A) 310 Pioneer Trust 
Building, Salem, Oregon. 

Joseph M. Scanlan, (A) 111 West Wash- 
ington Street, Chicago, Illinois. 

Gray Silver, II, (A) 126 South Queen 
Street, Martinsburg, West Virginia. 
Samuel Spencer, (A) 701 Union Trust 

Building, Washington, D. C. 

Conard E. Thornquist, (A) Warner, 
Norcross & Judd, 300 Michigan Trust 
Building, Grand Rapids 2, Michigan. 

Allan Watkins, (A) 214 Grant Building, 
Atlanta 3, Georgia. 

Thomas A. White, (A) 105 Johnson 
Avenue, Winthrop 52, Massachusetts. 

George W. Whittaker, (A) Dorr, Ham- 
mond, Hand & Dawson, 61 Broadway, 
New York, N. Y. 


CORRECTION 


Ralph E. Gauen, (B), The Alton Rail- 
road, Main Street, Venice, Illinois.* 


* Erroneously listed in January Journal as Ralph E. Gawen. 
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